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Series Foreword

A new recognition of profound interconnections between social and natural sys-
tems is challenging conventional constructs and the policy predispositions informed
by them. Our current intellectual challenge is to develop the analytical and theoreti-
cal underpinnings of an understanding of the relationship between the social and
the natural systems. Our policy challenge is to identify and implement effective
decision-making approaches to managing the global environment.

The series Global Environmental Accord: Strategies for Sustainability and Institu-
tional Innovation adopts an integrated perspective on national, international, cross-
border, and cross-jurisdictional problems, priorities, and purposes. It examines the
sources and the consequences of social transactions as these relate to environmental
conditions and concerns. Our goal is to make a contribution to both intellectual and
policy endeavors.

Nazli Choucri






Foreword

First published in 1999, the Science Plan of the long-term research project on the
Institutional Dimensions of Global Environmental Change (IDGEC) states that
“the effectiveness of specific institutions often depends not only on their own fea-
tures but also on their interactions with other institutions” (Young et al. 1999, 49).
This observation, which gave rise to the development of an analytic theme known to
the IDGEC community as the problem of interplay, struck a responsive chord and
launched what has become an important stream of research on interactions between
and among distinct institutions that influence the course of human-environment
relations. We can say with some certainty at this stage that the results of this stream
of research will make up a significant component of IDGEC’s scientific legacy.

No one has made a larger contribution to this line of inquiry than Thomas Gehr-
ing and Sebastian Oberthiir, two German political scientists who have addressed the
problem of interplay in a number of individual papers and who have now joined
forces in producing this major contribution to the literature on institutional inter-
play. Funded by the European Commission and endorsed by IDGEC, Iustitutional
Interaction in Global Environmental Governance brings together a sizable collec-
tion of case studies of interplay occurring both at the international level and at
the European Union level and subjects the findings from the cases to rigorous com-
parative analysis. The result is a book that sets the standard for all those seeking to
produce new insights pertaining to the dynamics of institutional interactions.

Three things make this volume especially noteworthy. First, Oberthiir and Gehr-
ing adopt what amounts to a reductionist approach to the study of institutional in-
terplay. Thus, they disaggregate interplay to focus on a single source institution, a
single target institution, and a unidirectional causal pathway as their basic unit of
analysis. They argue that the route to understanding institutional interactions lies
in this reductionist approach. Once we understand interplay in its simplest form,
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we can proceed to build up an understanding of more complex interactions featur-
ing two-way flows and more than two institutions. Others have argued that we need
to focus directly on the more complex forms of interaction on the assumption that
some of the things we want to understand arise as emergent properties of institu-
tional complexes. We do not know at this stage what approach to institutional
interplay will ultimately prove most fruitful. But Oberthiir and Gehring have done
us all a distinct service by flagging this issue and laying out their own approach in
a clear and rigorous manner.

A second distinctive feature of the volume is its sustained examination of causal
mechanisms. What is at stake here is an effort to identify the pathways and mecha-
nisms through which interactions between distinct institutions can affect the course
of human-environment relations. Using the familiar distinction among outputs, out-
comes, and impacts, Oberthiir and Gehring began by differentiating among several
causal mechanisms in constructing the analytic framework for this project. They de-
voted particular attention to cognitive interaction, which highlights interinstitutional
learning; interaction through commitment, which features the effects of commit-
ments on the part of members of the source institution on the preferences of those
associated with the target institution; and behavioral interaction, which centers on
ways that behavior taking place within the source institution affects the operation
of the target institution. Of course, exploring the nature of these causal mechanisms
is a priority concern. But equally important in the context of institutional analysis is
the fact that they spelled out these mechanisms in considerable detail in advance of
the project’s empirical phase. As a result, the mechanisms function as theoretically
derived expectations to be tested or at least explored systematically through the
case studies conducted by all the participants in the project.

Third, as Gehring and Oberthiir point out, there is a need to think more carefully
about the circumstances under which institutional interplay produces synergistic
outcomes in contrast to disruptive or conflict-ridden outcomes. Without doubt,
many of those who have become interested in institutional interplay have been con-
cerned about the potential for interference associated with institutional interaction.
The contributors to this volume do not deny that interference does occur or that it
may sometimes be serious in terms of its consequences. But their studies provide
evidence that synergistic interactions are common, perhaps more common than dis-
ruptive interactions. This is especially true when the relevant institutions operate
within the same policy field. The results are certainly not all in with regard to the
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incidence of synergistic and disruptive interactions. But the findings reported in this
volume regarding the importance of synergy certainly constitute food for thought.

The study of institutional interplay remains an infant industry. The findings we
have been able to generate so far are only first steps toward an understanding of
this pervasive phenomenon; much work remains to be done. Nevertheless, we have
already learned some important things about institutional interplay. Equally impor-
tant, the research conducted so far has established this subject as a fruitful area for
institutional analysis. No one deserves more of the credit for achieving these results
than the leaders of the project whose findings are presented in this volume.

Oran R. Young
Chair, Scientific Steering Committee
Institutional Dimensions of Global Environmental Change
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Introduction

Thomas Gehring and Sebastian Oberthiir

International and EU environmental governance is affected by the interaction of
numerous sectoral legal instruments. International environmental regimes and EU
environmental instruments do not exist in isolation from each other or from institu-
tions in other policy fields. While they are usually targeted at specific issue areas,
their effects are not limited to their own domains. Frequently, they exert influence
on the development and effectiveness of other policy instruments, and are them-
selves influenced by other such instruments, both within the same policy field
and beyond (“institutional interaction”). This influence may create synergy by sup-
porting the policy of the affected institution or it may undermine and disrupt its
effectiveness. Hence, interinstitutional influence may be employed to enhance inter-
national and EU environmental governance, but it also aggravates the difficulties of
governance.

This book seeks to understand how institutional interaction can occur and what
its governance effects are. It is based on a coherent analytic approach to the rela-
tively novel subject of institutional interaction and explores interaction phenomena
in international and EU environmental governance from a comparative perspective.
We focus on the investigation of the causal mechanisms that drive individual cases
of interaction in which one international institution or EU legal instrument affects
another’s effectiveness or institutional development. Our empirical investigation
covers a broad range of interaction phenomena in EU and international environ-
mental governance and reaches beyond the ad hoc study of individual cases or lim-
ited “nests” of interacting institutions prevailing in the field to date.

The Relevance of Institutional Interaction

The heavily fragmented institutional structure of international environmental gover-
nance has contributed to an increasing political salience of issues of interinstitutional
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coordination and cooperation. Over the last decades, states have entered into a
growing number of international environmental agreements, and they have tended
to establish them separately from each other. To date, more than two hundred
agreements have been concluded. While on average one treaty was adopted per
year until the 1970s, this number has grown to five since the 1980s (Beisheim et al.
1999). Whenever a new international treaty is adopted, it enters an institutional
setting that is already densely populated. The growing number of separately estab-
lished international environmental institutions suggests the rapidly increasing rele-
vance of institutional interaction. Accordingly, conferences of parties of multilateral
environmental agreements increasingly address issues of interinstitutional coordi-
nation and cooperation. Problems of institutional interaction support suggestions
to “cluster” multilateral environmental agreements—that is, to integrate groups of
such agreements or certain of their parts (Oberthiir 2002), as discussed within the
framework of the UN Environment Program (UNEP). Calls for the creation of a
“world environment organization” have partly been justified with reference to an
increasing demand for interinstitutional coordination within the field of the envi-
ronment and beyond, and to a growing potential for duplication of work (German
Advisory Council on Global Change 2001; Biermann and Bauer 2005).

Likewise, EU environmental policy consists of a patchwork (Héritier 1996) of nu-
merous instruments with diverse regulatory approaches, which has reinforced efforts
at improved policy integration. To date, the EU has produced more than two hun-
dred environmental legal instruments, primarily directives and regulations (Krimer
1999; Haigh 2003). Some of them set quality standards, while leaving the mode of
implementation to the member states. Others envisage emission control limits and
detailed technical regulations. Yet others prescribe particular procedures for the as-
sessment of environmental risks and impacts, or establish crosscutting mechanisms
such as environmental liability. In any given problem area, environmental gover-
nance rests on several of these instruments and is also influenced by instruments
from other policy fields. Enhancing synergies and coherence between different policy
instruments has therefore been a central element in the debate launched by the Eu-
ropean Commission’s White Paper on European Governance (European Commis-
sion 2001) as well as in discussions on an EU Sustainable Development Strategy
started in 2001. Since 2003, the European Commission is required to examine all
significant economic, social, and environmental impacts of a proposed measure,
both within and beyond the EU’s borders (European Commission 2002; in general,
Haigh 2003; Wilkinson 1998; Lenschow 2002).



Introduction 3

We find both synergistic and disruptive cases of institutional interaction in inter-
national and EU environmental governance. The global regime on the trans-
boundary movement of hazardous wastes has been strengthened as a result of the
establishment of a number of regional regimes addressing the same environmental
problem (Meinke 2002). And the EU Nitrates Directive has contributed to the im-
plementation of the North Sea Declarations. This “surprisingly effective” relation-
ship has allowed the EU to act as an international leader in this area (Vogler 1999,
24). In contrast, incentives for establishing fast-growing monocultural tree planta-
tions provided by the 1997 Kyoto Protocol to the UN Framework Convention on
Climate Change in order to maximize carbon sequestration from the atmosphere
are potentially at odds with the 1992 Convention on Biological Diversity (CBD)
that aims at preserving the biological diversity of forest ecosystems (Pontecorvo
1999).

Institutional interaction also occurs across the boundaries of policy fields. Perhaps
the most prominent example in international environmental governance concerns
the relationship between the World Trade Organization (WTO) that promotes free
international trade and several multilateral environmental agreements that estab-
lish new trade restrictions, such as the 1973 Convention on International Trade
in Endangered Species of Wild Fauna and Flora (CITES) and the 1987 Montreal
Protocol on Substances That Deplete the Ozone Layer. The WTO has constrained
the options available to environmental policymakers in these cases and may have
limited the effectiveness of the environmental agreements concerned (chapter 8).
Also, the EU Structural Funds that provide financial support to economic develop-
ment projects have undermined the effectiveness of EU nature conservation policies
enshrined, in particular, in the EU Habitats Directive. In this case, Structural Fund
rules have been revised so as to provide incentives for the implementation of the
Habitats Directive (chapter 10).

Political actors increasingly recognize the constraints, and employ the opportu-
nities, arising from the growing institutional density and interdependence at both
the international and EU levels. On the one hand, institutional interaction provides
opportunities for forum shopping and purposive policy development (Raustiala and
Victor 2004). It may also be employed to overcome obstacles that hinder policy
development within another institution. The International North Sea Conferences
were exclusively established to enhance the momentum of pollution-abatement ac-
tivities in an area already governed by an existing international institution with very
similar membership (chapter 5). On the other hand, environmental policymakers are
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utterly aware of the constraints imposed by WTO rules and have adapted relevant
multilateral environmental agreements to make them WTO-compatible. The ten-
sions between the world trade system and various multilateral environmental agree-
ments are addressed in the Doha Round of trade negotiations launched in 2001
(chapter 8).

Issues of institutional interaction have increasingly attracted the attention of the
scientific community. Whereas the analysis of international institutions has for a
long time started from the fiction that institutions exists in isolation from and do
not significantly interfere with the performance of each other (Keohane 1984; Ritt-
berger 1993), research on the broader consequences of international institutions has
intensified more recently (Gehring 2004). As part of this shift in perspective, initial
steps have been made to examine the side effects of international institutions beyond
their own issue areas. Contributions have particularly built on the analytic frame-
work established to assess the effectiveness of international institutions (Young et al.
1999; Young 2002; Underdal and Young 2004; Stokke 2001a). Legal scholars and
political scientists have identified a risk of “treaty congestion” (Brown Weiss 1993,
679) and a growing ‘“‘regime density” (Young 1996). Empirically, much of the
increasing literature on the phenomena of institutional interaction has focused on
instances of interinstitutional conflict that had raised political interest, while cases
resulting in synergy have received far less attention (e.g., Rosendal 2000, 2001;
Andersen 2002; Chambers 1998, 2001; Oberthiir 2001; Stokke 2001b). Institu-
tional interaction has also been identified as a key issue for future research—for ex-
ample, by the Institutional Dimensions of Global Environmental Change (IDGEC)
project of the International Human Dimensions Programme on Global Environ-
mental Change (IHDP) (Young et al. 1999) and by the Concerted Action on the
Effectiveness of International Environmental Agreements sponsored by the EU
(Breitmeier 2000).

A diversity of terms is employed in the literature to denote phenomena of inter-
institutional influence, including interplay, linkage, interlinkage, overlap, and inter-
connection (e.g., Herr and Chia 1995; King 1997; Young 1996, 2002; Young et al.
1999; Chambers 1998; Stokke 2001b). The term interaction appears to us particu-
larly suitable because it emphasizes that interinstitutional influence is rooted in deci-
sions taken by the members of one of the institutions involved. It is thus action that
triggers interaction.

The present volume attempts to generate a more comprehensive picture of the
largely uncharted territory of institutional interaction in international and EU envi-
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ronmental governance by presenting the results of a large comparative exploration
of relevant interaction phenomena. It intends to advance our knowledge about insti-
tutional interaction by focusing on the causal influence of governance institutions
on each others’ normative development and performance. Empirically, it analyzes a
wide range of interaction incidents of varying political salience, different outcomes,
and distinct causal pathways in different areas of environmental governance beyond
the nation-state.

Conceptual Foundations

The development of the conceptual foundations for the investigation of institutional
interaction is at an early stage. Existing approaches mainly constitute typologies and
attempts to categorize phenomena of institutional interaction, which differ signifi-
cantly in form and substance (see Stokke 2001a, 1-8). They do not provide a suffi-
cient basis for the systematic analysis of the causal mechanisms and driving forces of
institutional interaction. The concept of institutional interaction on which the pres-
ent volume rests, relies on the following three components. Accompanied by an
overview of existing approaches, it is fully elaborated in chapter 2.

The Notion of International and EU Institutions The inquiry of the present vol-
ume focuses exclusively on negotiated sectoral legal systems because we are gen-
erally interested in capturing institutions that are established for the purpose of
governance. Only negotiated institutions may be used instrumentally to bring about
collectively desired change in the international system. Scholars exploring the effec-
tiveness of international institutions have focused their attention on such negotiated
institutions (e.g., Haas, Keohane, and Levy 1993; Young 1999; Miles et al. 2002).
International institutions can be defined as “persistent and connected sets of rules
and practices that prescribe behavioral roles, constrain activity, and shape expec-
tations” (Keohane 1989, 3). Usually they include a separate communication and
decision-making process from which their norms and rules emerge (Gehring 1994).
Both international regimes based on international treaties and international organi-
zations qualify as specific international institutions.

We identify EU legal instruments, in particular directives and regulations, as
the suitable functional equivalent of specific international institutions at the EU
level. Like international institutions, they constitute distinct systems of norms
negotiated to balance the interests of the member states and other actors involved.
They also focus on limited functionally defined issue areas and possess separate
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communication processes. EU member states and the European Commission decide
on their establishment and development separately from other instruments. Fre-
quently, so-called comitology committees related to a particular instrument prepare
amendments of that instrument or take implementing decisions. This is not to deny
that the EU has a particularly sophisticated overarching institutional framework for
lawmaking and implementation, which includes the EU and EC Treaties as well as
the European Court of Justice, the European Commission, and the European Parlia-
ment. Whereas this framework has to be taken into account, EU legal instruments
are sufficiently similar to international institutions so as to serve as functional equiv-
alents in our study of institutional interaction.

Specific international institutions (international regimes and specific international
organizations) and EU legal instruments (directives, regulations, decisions) consti-
tute the prime governance instruments in international and European affairs. The
choice of these institutions as the principal units of institutional interaction relates
the inquiry of this volume to the extensive literature on international and European
governance. It also provides a suitable foundation for investigating the ramifications
of institutional interaction for the system of international and EU governance.

The Meaning of Institutional Interaction Generally, institutional interaction will
exist, if one institution affects the institutional development or the effectiveness
(performance) of another institution. In essence, institutional interaction refers to a
causal relationship between two institutions, with one of these institutions (“the
source institution”) exerting influence on the other (“the target institution™). In the
absence of causal influence, we would be faced with mere coexistence of two or
more institutions. In studies on the emergence and development of institutions, the
institution constitutes the dependent variable to be explained. In studies on institu-
tional effectiveness, it constitutes the independent variable that explains observed
effects. In the case of institutional interaction, both the independent and the depen-
dent variables are institutions.

Our concept of institutional interaction does not imply that influence runs back
and forth between the institutions involved. On the contrary, causal influence
implies that influence runs unidirectionally from the source to the target. Accord-
ingly, a causal relationship between the institutions involved will be established,
if we identify (1) the source institution and, more specifically, the relevant rules/
decision(s) from which influence originates; (2) the target institution and, more spe-
cifically, the relevant parts of the institution itself or the issue area governed by it
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that are subject to the influence of the source institution; and (3) a unidirectional
causal pathway connecting the two institutions.

This concept of institutional interaction requires that complex interaction situa-
tions are analytically disaggregated into a suitable number of individual cases so
that clear causal relationships between pairs of institutions can be identified. In
real-world situations, a clear-cut causal relationship between two institutions may
be difficult to identify—be it because interaction involves more than two institu-
tions, or because influence runs back and forth between two institutions, or because
two institutions influence each other in various ways. Complex situations are diffi-
cult to analyze rigorously unless we disaggregate them into a suitable number of
cases comprising a single source institution, a single target institution, and a single,
clearly identifiable causal pathway. Emergent properties of more complex situations
are then expected to result from particular forms of the coexistence of, and interplay
between, several cases of interaction. They may be examined by carefully recombin-
ing the individual cases.

This concept expands the study of the effectiveness of environmental institutions
to the investigation of institutional interaction. We share with the established re-
search on the effectiveness of international institutions the interest in cases in which
the “output” of an institution (i.e., its norms and decisions) results at least poten-
tially in behavioral changes of relevant actors (“outcome”)—changes that have
actual or potential effects on the environment or another target of governance
(“impact”; on these categories of effectiveness, see Underdal 2004). In the present
volume, we do not examine cases of institutional interaction with little or no impli-
cations for the performance of the institutions involved, such as attempts to increase
the bureaucratic efficiency of institutions, for example through streamlining or coor-
dinating reporting requirements.

Causal Mechanisms of Institutional Interaction Causal mechanisms help us under-
stand how, and under which conditions, governance institutions are capable of
exerting influence on each other. They elucidate the driving forces of institutional
interaction beyond a mere description of coevolution processes or of the density of
institutional settings in particular areas such as marine pollution or nature conserva-
tion. Causal mechanisms not only structure the multifaceted realm of institutional
interaction and explain variations in cases, but also demonstrate which actors are
indispensable for the emergence of interinstitutional influence. The empirical analy-
sis of the present study relies on three of four causal mechanisms that were derived
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from theories of international institutions, cooperation theory, and negotiation
theory and that we believe are exhaustive. The way the target institution is affected
by a decision of the source is particularly important for the identification of the
causal mechanisms, because no interaction occurs without a noticeable effect on
the target institution or the issue area governed by it. Causal mechanisms of interac-
tion identified on this basis differ in particular with respect to how source and target
are linked.

In two of the four causal mechanisms, interaction affects the decision-making pro-
cess of the target institution. First, a case of interaction may be based on a transfer
of knowledge (Cognitive Interaction). This causal mechanism follows from the com-
plexity of the world and the fact that actors have limited information and informa-
tion processing capacities at their disposal. Cognitive Interaction may occur between
any two institutions, since “learning” can take place without any overlap in issues
or in the memberships of the institutions involved. Moreover, it can be triggered by
states and nonstate actors, such as nongovernmental organizations and secretariats
of international institutions. Second, a case of interaction may also be based on
commitments agreed on within the source institution that affect the constellation of
interests and the decision-making process within the target institution by influenc-
ing the payoffs of available options (Interaction through Commitment). In this case,
conditions are much more restrictive. The issues dealt with by the institutions
involved must overlap somewhat, because otherwise commitments under one insti-
tution could not affect options considered in the other institution. Memberships of
the institutions must also overlap somewhat, because otherwise no participant in the
policymaking process within the target institution would be subject to the commit-
ments of the source institution. It follows that member states are the most important
actors for Interaction through Commitment.

In the other two causal mechanisms, interaction affects the effectiveness of the
target institution within its own domain. First, the source institution may induce be-
havioral changes of actors within its own issue area that are relevant for the effec-
tiveness of the target institution within its issue area (Behavioral Interaction). Such
interaction occurs outside the decision-making processes of the two interacting insti-
tutions and usually involves nonstate actors such as companies and citizens that are
active within the issue areas concerned. It affects the performance of the target insti-
tution directly without requiring a decision from the latter. Finally, a case of interac-
tion may be based on effects on an institution’s ultimate target of governance (such
as international trade or the ozone layer) induced by the source institution at the im-
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pact level (Impact-Level Interaction). In this case, the effect on the target is a direct
spillover of the effects of the source institution on its target of governance that may
occur due to the “functional interdependence” (Young 2002, 23) of the issue areas
concerned.

Apart from their value as a basis for systematic and meaningful research and ac-
cumulation of knowledge, the causal mechanisms of institutional interaction help
distinguish between different conditions of governance existing in the realm of insti-
tutional interaction. They differ with respect to the actors who might initiate them
and the purposes for which they might be employed, as well as the forums in which
options to enhance synergy or mitigate conflict might primarily be pursued. A
careful analysis of the underlying causal mechanism of a case of interaction will
therefore also facilitate systematic thinking about effective policy options so as to
enhance international and European governance.

The Design of the Empirical Investigation

Our empirical analysis of institutional interaction starts from eleven environmental
or environmentally relevant international regimes and environmental EU directives.
The analysis explores the cases of interaction in which these “core institutions” are
involved and investigates how each core institution interacts with other interna-
tional institutions and pieces of EU legislation. Three criteria guided the selection
of the core institutions. First, we aimed at covering varying environmental media
or policy areas at both the international and the EU level (i.e., atmosphere, protec-
tion of biodiversity, marine pollution/water policy, management of living resources).
Second, we focused on institutions with a demonstrated political relevance for inter-
national or EU environmental governance. Third, we selected institutions that could,
according to preliminary expert judgment, reasonably be expected to interact with
other international and EU institutions in significant ways. We believe that our se-
lection of core institutions covers a broad range of international and EU environ-
mental governance.

Chapters 3-8 each start from an environmental or environmentally relevant inter-
national institution. The climate change regime based on the UN Framework Con-
vention on Climate Change and its Kyoto Protocol serves as the core institution of
institutional interaction explored by Sebastian Oberthiir in chapter 3. In chapter 4,
G. Kristin Rosendal takes the Convention on Biological Diversity as the point of
departure for her investigation. Jon Birger Skjeerseth analyzes in chapter 5 the insti-
tutional interactions in which the international regime for the protection of the
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Northeast Atlantic has been involved. Olav Schram Stokke and Clare Coffey exam-
ine in chapter 6 the global fisheries regime composed, in particular, of the UN Fish
Stocks Agreement and a number of FAO regulations. Chapter 7, authored by John
Lanchbery, is devoted to the examination of institutional interactions involving the
Convention on International Trade in Endangered Species of Wild Fauna and Flora
(CITES). In chapter 8, Alice Palmer, Beatrice Chaytor, and Jacob Werksman explore
the interactions between the World Trade Organization and a number of multilat-
eral environmental agreements.

Environmental EU directives serve as core institutions of chapters 9-12. In chap-
ter 9, Andrew Farmer covers the institutional interactions of the EU Water Frame-
work Directive and the Directive on Integrated Pollution Prevention and Control
(IPPC Directive) related to industrial plants. Chapter 10, authored by Clare Coffey,
explores the manifold interactions in which the EU Habitats Directive on nature
conservation is involved. Ingmar von Homeyer discusses in chapter 11 interactions
with the EU Deliberate Release Directive on genetically modified organisms. Finally,
in chapter 12, Jorgen Wettestad investigates institutional interactions of the EU Air
Quality Framework Directive.

Reflecting the first step of the empirical analysis in our project, each chapter
attempts to provide a comprehensive overview of the most significant cases of
institutional interaction in which each of the core institutions has been involved.
Authors searched for empirical cases of interaction irrespective of their political sa-
lience and were thus able to ascertain cases that may not have caught the attention
of policymakers. This approach promises to elucidate the network of institutional
interactions in which the core institutions are involved. Networks of interaction
relate both to horizontal interaction between international institutions or between
EU legal instruments (depending on the core institution) and vertical interaction
between international institutions and EU legal instruments.

Of particular relevance for the identification of cases of institutional interaction is
the problem of remote causation and long causal chains (Underdal 2004). In our
project, we prioritized obvious cases of interaction with short causal chains over
less obvious ones with longer causal chains. Thus, we focused on cases in which in-
fluence runs directly from the source institution to the target institution, not on con-
stellations in which it passes through numerous intermediate steps. Moreover, we
concentrated on identifying cases driven by three of the four general causal mecha-
nisms mentioned above, namely, Cognitive Interaction, Interaction through Com-
mitment, and Behavioral Interaction. The empirical analysis does not consider
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Impact-Level Interaction because it is frequently based on complicated natural
science links and requires investigation of long causal chains with many intervening
variables.

In the second step, each chapter examines a smaller number of cases of interaction
in more detail. The in-depth analysis especially focuses on elucidating the causal in-
fluence exerted by the source institution on the target institution, and on investigat-
ing the causal mechanism driving the case of interaction in question and examining
its momentum and effects. Cases for in-depth analysis were selected so as to ensure
that horizontal interaction at the international level, horizontal interaction between
EU legal instruments, and vertical interaction between international institutions and
EU instruments were roughly equally represented.

In the third step, we engage in a comparative analysis of institutional interaction.
Case-study authors were asked to codify the cases according to a number of criteria
presented in chapter 13. The resulting database covering all identified 163 cases of
interaction is reflected in the appendix to this volume. It provides a comparatively
broad picture of the diversity and variety of institutional interaction in interna-
tional and EU environmental governance. The database enabled us to aggregate
data on individual cases and to identify dominant patterns of institutional interac-
tion. Inductively derived patterns provided the basis for elaborating Weberian ideal
types of institutional interaction that follow distinct rationales. These ideal types
further differentiate our general causal mechanisms and may provide a kit of stan-
dard forms of interaction (see also Gehring and Oberthiir 2004). Chapter 13 pro-
vides a comparative evaluation of our codification data and elaborates ideal types
of institutional interaction.

Empirical Findings and Conceptual Development

Our analysis of institutional interaction leads to a wealth of general and case-
specific findings. In this section, we highlight findings relating to two complexes,
namely, the empirical analysis of our sample of more than 150 cases of institutional
interaction, and the development of Weberian ideal types of institutional interaction
designed to fine-tune the general causal mechanisms. The general results are elabo-
rated in more detail in chapter 13.

Empirical Findings The comparative examination of a larger set of cases of inter-
action enables us to derive aggregate insights about the patterns of institutional
interaction and thus supports the generation of policy-relevant knowledge. Given
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the methodology of case selection, we are confident that our results at least roughly
reflect the overall situation in international and EU environmental governance, al-
though figures may be expected to differ to some extent for other samples. The
empirical conclusions constitute inductively generated hypotheses, which might be
tested against other samples of cases. However, we caution that the sample is not
statistically representative and therefore does not allow for the generalization of
insights to other populations of cases. In particular, we do not claim that the empir-
ical results hold for interaction phenomena beyond international and EU environ-
mental governance.

All three general causal mechanisms on which the empirical inquiry was based
were represented in our sample, but distribution varies considerably. Cognitive
Interaction was comparatively rare, whereas Behavioral Interaction accounted for
about half and Interaction through Commitment for about 40 percent of all cases.
Cases of Cognitive Interaction may be underrepresented in our sample because
“learning” may be a tacit process, which is not easy to detect. However, we see
that institutional interaction is a multifaceted phenomenon that cannot be reduced
to a single causal mechanism.

A clear majority of the cases of interaction identified by us created synergy, while
only about one-quarter resulted in disruption. Whereas disruption was some-
what more frequent at the international level, synergy dominates at all levels,
namely, in horizontal interaction between international institutions, in horizontal
interaction between EU legal instruments, and in vertical interaction between inter-
national and EU instruments. This finding contrasts with conventional wisdom.
Much of the existing literature has focused on the problems arising from institu-
tional interaction. According to our sample, this focus does not provide a full pic-
ture of the interaction phenomenon. It may be a consequence of the fact that
conflict attracts significantly higher political and scientific attention than harmoni-
ous or synergistic situations, because people react more strongly to the risk of losses
(conflict) than to the promise of additional benefits. This finding further suggests
that institutional interaction may not primarily be a bad thing that ought to be
diminished as far as possible. The prevailing institutional fragmentation of inter-
national and EU environmental governance as well as substantive overlap do not
predominantly result in conflict or undesirable “duplication of work.” They may
provide a valuable asset for skillful policymaking to enhance environmental gover-
nance. Policies to minimize allegedly undesirably interaction could risk sacrificing
this asset.



Introduction 13

Disruption prevails in interaction across the boundaries of policy fields, while syn-
ergy dominates within the field of environmental policy. Interaction staying within
environmental affairs has supported the effectiveness of governance in more than
80 percent of the relevant cases in our sample, whereas conflicts prevailed in inter-
action with institutions from other policy fields. Most cases of disruption in our
sample related to interaction across policy fields, and a majority of cases of interac-
tion across policy fields resulted in disruption. Once again, this pattern holds true
for horizontal interaction between international institutions and between EU instru-
ments as well as for vertical interaction. This finding might not come as a surprise
because institutions belonging to different policy fields will frequently have consider-
ably diverging objectives and may be supported by different constituencies.

Whereas more than a third of the unintentionally triggered cases of interaction in
our sample resulted in disruption, intentionally triggered cases of disruption appear
to be particularly rare. It may not be surprising that disruptive interaction is virtu-
ally absent from the environmental policy field; we may expect that it plays a more
prominent role in more competitive policy fields such as security affairs. It is more
noteworthy that disruptive interaction is occasionally employed intentionally even
in environmental governance to bring about change within other institutions, in par-
ticular those belonging to other policy fields. It is also remarkable that roughly half
of our synergistic cases were unintentionally triggered. Moreover, a majority of the
disruptive cases have been responded to, whereas roughly 80 percent of the syner-
gistic cases have not drawn a collective political response. This may be explained
by the fact that conflicts leave some actors aggrieved who may then struggle for im-
provement, whereas synergy tends to be simply “consumed.” Overall, significant
opportunities exist for enhancing international and EU environmental governance
by an intensified political management and use of institutional interaction.

Weberian Ideal Types of Institutional Interaction Our sample of cases also pro-
vided a solid basis for the development of Weberian ideal types of institutional inter-
action, which subdivide and specify the general causal mechanisms and elaborate
their distinctive features. Thus, we move beyond the three basic causal mechanisms
and develop a more sophisticated framework for the analysis of individual cases of
interaction so as to be able to better explain and understand the strikingly different
properties of cases of interaction driven by the same causal mechanism. Ideal types
are abstract and deductively generated models, which reflect mutually exclusive
rationales inherent in different social-interaction phenomena, to which real-world
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cases can be compared. We identified two ideal types of Cognitive Interaction and
three types of Interaction through Commitment, while we were unable to identify
ideal types of Behavioral Interaction.

Intentionality is the crucial distinction between the two types of Cognitive Interac-
tion. While “learning” cannot be imposed, it may or may not be intentionally trig-
gered by the source institution. If Cognitive Interaction is not intended, members of
the target institution use an institutional arrangement or policy idea of the source
institution as a policy model. For example, the compliance system under the Mon-
treal Protocol for the protection of the ozone layer influenced the negotiations on
the compliance system under the Kyoto Protocol on climate change because it pro-
vided a model of how to supervise implementation and deal with cases of possible
noncompliance. If Cognitive Interaction is intentionally triggered, the source institu-
tion largely frames the learning process by requesting assistance from the target,
ultimately in order to trigger a feedback case of Behavioral Interaction furthering
its own effectiveness. For example, the Convention on International Trade in Endan-
gered Species of Wild Fauna and Flora (CITES) requested assistance from spe-
cialized international institutions such as the World Customs Organization (WCO)
and Interpol because it expected this assistance to facilitate the effective implementa-
tion of CITES obligations (chapter 7).

The three ideal types of Interaction through Commitment are characterized by a
key difference in the objectives or memberships or means of governance of the insti-
tutions involved. Cases of Interaction through Commitment that are driven by dif-
ferences in objectives create a demand for jurisdictional delimitation. Due to their
underlying rationale, they will usually cause disruption and restrain the effectiveness
of both institutions involved. Consider that international trade is regulated within
the WTO with the purpose of liberalizing trade and thus removing obstacles to in-
ternational trade. At the same time, the Cartagena Biosafety Protocol to the Con-
vention on Biological Diversity (CBD) governs international trade in genetically
modified organisms (GMOs) predominantly with the purpose of protecting the
environment of the importing countries. In this situation of contentious interde-
pendence, the governance challenge consists in arriving at a delimitation of juris-
dictions. However, it might occasionally prove useful as a political strategy to
deliberately raise (potential) jurisdictional conflict.

Interaction through Commitment may also take place between two institutions
that differ exclusively with respect to their membership, while pursuing identical
objectives and employing the same means. Under these circumstances, interested
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actors may promote governance by establishing a smaller “pilot” institution in order
to affect decision making in a larger institution addressing a similar range of issues.
For example, the establishment of the Natura 2000 system of nature conservation
sites under the EU Habitats Directive led to the creation of the similar Emerald net-
work under the pan-European Bern Convention. In such cases, interaction relies on
the fact that agreement reached within the smaller institution significantly changes
the situation and interest constellation facing actors in the larger institution. If rules
are applied regionally, the leading coalition within the broader institution will be
strengthened and acceptance costs will decrease so that opposition against equiva-
lent measures may wane—a mechanism that may be purposefully exploited by po-
litical actors.

Skillful reinforcement of international or European governance through institu-
tional interaction will also be promising, if interested actors manage to activate ad-
ditional means to realize their desired objectives. Frequently, international and EU
institutions do not control the full spectrum of possible governance instruments
but differ in the means available to them. Interaction will regularly raise the effec-
tiveness of both institutions involved if the diffusion of an obligation from one in-
stitution to another one with identical objectives and memberships activates
an additional means of implementation. For example, the ministerial North Sea
Conferences were established in the 1980s in order to reinforce the existing OSPAR
Convention for the protection of the Northeast Atlantic. They raised the political
salience of the issues at stake, but resulted in “soft-law” agreements. Transforma-
tion into binding international law under the OSPAR Convention and into EU
supranational law subsequently increased the originally low degree of obligation
and mobilized additional enforcement mechanisms that enhanced the effectiveness
of all institutions involved (chapter 5).

Obviously, this volume does not resolve all issues of institutional interaction; it
may even raise more questions than it was able to answer. An important area for
future research is the systematic analysis of more complex settings of institutional
interaction. Eventually, we will not be content with knowing how and why a
particular case of institutional interaction matters. The conceptual framework of
this volume can be employed and further developed to systematically explore more
complex settings and their emergent properties by recombining individual cases. We
identify two particular ways individual cases might be recombined so as to account
for more complex interaction situations. Cases of interaction may form sequential
chains so that an individual case gives rise to a subsequent case that feeds back on
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the original source institution or influences a third institution. Cases of interaction
may also cluster around certain issues and institutions, so that a number of institu-
tions jointly address a particular problem and contribute to the effectiveness of gov-
ernance of a certain area. Whereas our study has hardly been able to delve into
pertinent aspects of these more complex interactional situations, it has made a start
that demonstrates the potential of the effort. On this basis, we may over time be able
to gain a clearer picture of the interlocking structure of international governance
institutions and EU legal instruments.
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Conceptual Foundations of Institutional Interaction

Sebastian Oberthiir and Thomas Gehring

This chapter introduces the shared conceptual framework of the contributions to
this volume in five steps. First, a brief review of existing approaches to institutional
interaction demonstrates that the conceptual development of the systematic study of
institutional interaction is still at an early stage. Existing approaches cannot readily
guide the empirical study of interaction between international and EU environ-
mental institutions, but provide a starting point for developing a suitable conceptual
foundation to that end.

Second, we identify international and EU institutions as the units of interaction.
In contrast to research on European integration, scholars of international relations
have developed a particular concept of issue-area specific governing institutions
that has been fruitfully applied to the study of international regimes. We identify
single legal instruments such as directives and regulations as the functional equiva-
lents to these institutions at the EU level that are most appropriate for the empirical
analysis of institutional interaction.

Third, we develop a notion of institutional interaction that is based on the identi-
fication of a causal relationship between two interacting institutions. A case of inter-
action thus comprises a source institution from which influence originates, a target
institution that is affected, and a causal pathway through which influence runs from
the source to the target. Complex interaction situations are analytically disaggre-
gated into individual cases with a single source institution, a single target institution,
and an identifiable causal pathway.

Fourth, we derive deductively from various theories of institutions, as well as from
negotiation theory and from cooperation theory, four general causal mechanisms
that may drive institutional interaction. A source institution may exert influence
directly on the rule-making process of the target institution in two different ways. It
may either trigger a learning process that leads to purely voluntary adaptation by
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the target institution (Cognitive Interaction). Or it may commit its members to
an obligation that changes their preferences on matters negotiated within the target
institution (Interaction through Commitment). A source institution may also affect
the effectiveness of the target institution within its issue area in two different ways.
It may either exert influence on the behavior of states and nonstate actors that is
relevant for the implementation of the target institution (Behavioral Interaction).
Or it may directly affect the ultimate target of protection of the target institution
(Impact-Level Interaction). Three of these mechanisms serve as theoretical points of
reference for the empirical case studies contained in this volume.
Fifth, we spell out the tasks faced in the ensuing empirical investigation.

Existing Approaches to the Study of Institutional Interaction

Much of the empirically founded research on institutional interaction has so far
been motivated by concern about the detrimental impact of this interaction on the
effectiveness of the institutions involved, in particular in the field of environmental
protection. This literature constitutes an offspring of the research on the effective-
ness of international institutions that flourished in the 1990s (Haas, Keohane, and
Levy 1993; Victor, Raustiala, and Skolnikoff 1998; Young 1999; Miles et al.
2002). Like effectiveness research, it is interested in identifying successes and failures
of deliberate policymaking in order to draw lessons for global governance. Most
prominent is the empirical analysis of single problematic cases of institutional inter-
action (e.g., Chambers 1998; Stokke 1999; Rosendal 2000, 2001; Oberthiir 2001;
Andersen 2002). Raustiala and Victor (2004) expanded the research focus and
explored the “regime complex” in the area of plant genetic resources composed of
five “elementary regimes.” They put forward conjectures about how actors can
use different institutions in the same policy field to pursue their interests, as well as
about the impact of institutional interaction on the evolution of regulatory ap-
proaches and legalization in international relations.

In a series of contributions, Oran Young has put forward a number of analytic
concepts and categories that constitute the single most important attempt to provide
a basis for systematic research on institutional interaction. In an influential article,
he put forward a taxonomy of four different types of interaction (Young 1996).
Embeddedness refers to the relationship of a governance institution to overarching
principles and practices such as sovereignty. Nestedness denotes the relationship of a
smaller institution to a functionally or geographically broader institution such as the
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nesting of the Multi-Fiber Agreement within the General Agreement on Tariffs
and Trade (GATT; now incorporated into the World Trade Organization, WTO)
(Aggarval 1983). Clustering refers to the deliberate combination of different institu-
tions such as the linkage of a wide variety of issues in the law of the sea convention.
Finally, overlap constitutes “a separate category of linkages in which individual
regimes that were formed for different purposes and largely without reference to
one another intersect on a de facto basis, producing substantial impacts on each
other in the process” (Young 1996, 6). Later, Young proposed to distinguish be-
tween horizontal interaction between institutions at the same level of social organi-
zation and vertical interaction between hierarchically ordered units at different levels
of social organization from the local to the international (Young et al. 1999; Young
2002, 113-132). This approach to the study of institutional interaction provides an
idea of the wide variety of possible subjects of inquiry and is useful in identifying
areas of particular interest. However, its overall research focus is so broad that the
categories and distinctions are too unspecific to guide a multicase empirical investi-
gation of interaction involving international and EU institutions.

Young and a program group of the Institutional Dimensions of Global Environ-
mental Change (IDGEC) project in the framework of the International Human
Dimensions Program (IHDP) also put forward a distinction between two different
drivers of institutional interaction (Young 2002, 23; Young et al. 1999, 50). Func-
tional linkages will exist “when substantive problems that two or more institutions
address are linked in biogeophysical or socioeconomic terms” (Young 2002, 23,
also 83-109). Based on this particular form of interdependence, they reflect “facts
of life”” because “the operation of one institution directly influences the effectiveness
of another through some substantive connection of the activities involved” (Young
et al. 1999, 50). For example, chlorofluorocarbons (CFCs) functionally link the
international regime for the protection of the ozone layer and the regime on global
climate change because they have ozone-depleting properties and are at the same
time potent greenhouse gases. Action taken within the ozone regime is immediately
relevant for the climate change regime. In contrast, political linkages “arise when
actors decide to consider two or more arrangements as parts of a larger institutional
complex” (Young et al. 1999, 50). In this case, actors deliberately design the rela-
tionship between different institutions.

This classification is compelling at first glance, but at closer inspection it creates
considerable analytic difficulty. In particular, the two categories do not denote mu-
tually exclusive types. For example, Young et al. (1999, 53) take the protocols on
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SO,, NOx, and VOCs of the international regime on transboundary air pollution
as an example for a functional linkage. However, these protocols are undoubtedly
parts of a larger institutional complex, since they all belong to one convention man-
aged under the UN Economic Commission for Europe (Levy 1993). They may be
linked ““functionally” and “politically’ at the same time, with no clear cause-effect
relationship apparent between both types of linkage.

Based on a series of studies on international resource management (Stokke 1999,
2000, 2001a), Stocke (2001b) distinguishes between four different forms of institu-
tional interaction. Ideational interplay (previously referred to as diffusive interplay)
relates to “processes of learning” (Stokke 2001a, 10) and implies that the substan-
tive or operational rules of one institution serve as models for those negotiating an-
other regime. This may, for example, help us understand the rapid spread of general
normative principles such as sustainability, precaution, and ecosystem management.
Normative interplay refers to situations where the substantive or operational norms
of one institution either contradict or validate those of another institution (e.g., in
the case of the relationship of the WTO and multilateral environmental agreements).
Utilitarian interplay relates to situations where decisions taken within one institu-
tion alter the costs and benefits of options available in another. Interplay man-
agement, finally, relates to the political management of interinstitutional influence,
including the deliberate coordination of activities under separate institutions in
order to avoid normative conflict or wasteful duplication of programmatic efforts.
Stokke’s taxonomy constitutes an attempt to derive causal mechanisms of institu-
tional interaction from theoretical approaches such as organizational learning (diffu-
sion), legitimacy (normative interaction), and utilitarian cost-benefit analysis rather
than inductively from empirical cases. It has provided valuable input for the concep-
tual framework presented in this chapter.

To summarize, conceptual work on interaction between international and EU
institutions is still at an early stage. While research on European integration and
policymaking does not have concepts at its disposal to systematically analyze inter-
action phenomena, the limited conceptual work by international relations scholars
has not yet produced an encompassing framework (for an overview see Stokke
2001b, 1-8). Existing approaches mainly constitute attempts to categorize and sys-
tematize phenomena of institutional interaction, which differ significantly in form
and substance. Rather than providing a ready conceptual foundation for a compar-
ative empirical investigation of interaction phenomena, they provide a starting point
and basis for our efforts to develop such a foundation in the following pages.
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International and EU Institutions as the Interacting Units

In the present volume, we focus exclusively on deliberately established (“negoti-
ated”) systems of norms, because they may be used to bring about collectively
desired change within the international system. This delineation of the research
area is in line with much of the literature on institutional institutions and their effec-
tiveness (e.g., Keohane 1993; Victor, Raustiala, and Skolnikoff 1998; Miles et al.
2002). From a governance perspective, deliberately established institutions receive
primary attention in the research, because they are employed instrumentally to bring
about change. Likewise, deliberately established governance arrangements attract
much interest in the literature on policymaking within the European Union (see gen-
erally, Scharpf 1999; Jachtenfuchs 2001). We recognize that systems of norms can
also emerge spontaneously as the result of uncoordinated behavior of actors in the
international system (Young 1982; Axelrod 1984). However, spontaneous institu-
tions such as international customary law (Hurrel 1993) and sovereignty are not part
of our research focus because they are merely suited to stabilize existing behavior and
cannot be created and developed purposefully as governance instruments. We would
also like to point out upfront that our use of the term institution diverges from
usage in the literature on European integration, where it predominantly denotes the
supranational bodies of the EU such as the European Commission, the European
Parliament, and the European Court of Justice. This is further discussed below.

Relevant international institutions have two components. First, they encompass
substantive rules and obligations that indicate socially desirable behavior. These
norms are the principal instruments of governance that may affect the behavior of
addressees and have an impact within the issue area governed. Second, “negotiated”
institutions are distinguished from other types of institutions, such as spontaneous
institutions, by the particular decision-making processes from which their norms
and behavioral guidelines emerge. Generally, they include their own decision-
making apparatuses (see Levy, Young, and Ziirn 1995). The importance of negotia-
tions and collective decision making has been increasingly acknowledged (Young
1994; Morrow 1994; Fearon 1998; Victor, Raustiala, and Skolnikoff 1998). The
procedural arrangements for the making of collective decisions enable actors to
adapt and develop international regimes dynamically and use them as flexible
instruments of international governance (Gehring 1994). Where the same problem
area is governed by several systems of norms, institutions are best identified accord-
ing to their distinct decision-making processes.
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Both formal international organizations and more loosely institutionalized regimes
qualify as relevant international institutions (Simmons and Martin 2002). Issue-area
specific international regimes that are usually based on one or several international
treaties have been a major subject of inquiry for more than two decades (Keohane
1984; Rittberger 1993; Miles et al. 2002). In contrast, formal international organi-
zations, such as the Food and Agriculture Organization of the UN (FAO), the WTO,
and the International Maritime Organization (IMO), have attracted far less scientific
attention (but see Abbott and Snidal 1998; Barnett and Finnemore 1999). They are
usually defined by reference to their secretariats and their ability to enter into legal
contracts (e.g., Young 1994, 163-183; Keohane 1989, 3-4). Frequently, interna-
tional organizations are issue-area specific arrangements that closely resemble inter-
national regimes (e.g., the WTO). At times, they fulfill functions within regimes
and thus become part of them. In other cases, international regimes are embedded
in international organizations. Regularly, international organizations develop proce-
dures for elaborating collectively binding decisions, and many have elaborate legis-
lative programs (Keohane 1989, 5; Abbott and Snidal 1998, 15-16).

Because our research subject includes institutional interaction at the EU level, we
must identify EU equivalents of international regimes and organizations. The orga-
nizational actors that are usually denoted as “European institutions” such as the Eu-
ropean Commission, the European Court of Justice, and the European Parliament
do not qualify. Although they play an important role in EU policymaking, they do
not represent systems of norms, rules, and related decision-making processes that
are deliberately established to govern a given area of European relations. In particu-
lar they lack substantive rules designed to guide actors’ behavior. Given that the EU
at large is occasionally conceptualized as a highly developed international institution
(Keohane and Hoffmann 1991; Moravcsik 1998; Gehring 2002), it might be consid-
ered a suitable equivalent of relevant international institutions. Alternatively, one
could take the different EU policies, such as environmental, agricultural, or single-
market policy as EU institutions. However, both the Union at large and the policies
themselves consist of numerous structured and institutionalized communication
processes, which characterize international regimes and organizations. They display
considerable internal differentiation of instruments, policy approaches, and pro-
cesses. Neither the EU at large nor its policy areas thus seem to constitute functional
equivalents of international regimes and organizations.

EU legal instruments such as directives and regulations (in some cases also deci-
sions) can be considered functional equivalents of specific international institutions.



Conceptual Foundations of Institutional Interaction 25

Despite the specific conditions of EU policymaking, such EU legal instruments share
the fundamental characteristics of specific international regimes and organizations.
Their substantive norms and obligations are also designed and adopted to guide
and influence the behavior of relevant addressees. Like international obligations,
they are decided on with strong intergovernmental participation, and they are usu-
ally addressed to the respective member states. Moreover, EU legal instruments are
usually negotiated separately from each other rather than in comprehensive pack-
ages. We even find decision-making processes that are specific to particular EU
instruments in the form of so-called comitology committees attended by representa-
tives of the member states and the European Commission (Joerges and Vos 1999;
Pollack 1997). These committees monitor the implementation of the instruments
and collaborate with the Commission on the development and adoption of second-
ary legislation.

However, we must take into account that international institutions and EU legal
instruments differ in important respects. While the decision-making processes of
separately established international institutions are formally independent from each
other, the decision-making processes of EU directives and regulations are embedded
in an overarching and integrated institutional framework. EU legal instruments are
the result of the regular EU lawmaking processes involving the European Com-
mission, the Council of Ministers, and the European Parliament as supranational
bodies. The Commission enjoys the right to initiate legislation and deals with issues
of implementation, secondary decision making, and enforcement, and it generally
occupies a much stronger role than the secretariats of international institutions.
The apparatus of regular EU decision making fulfills functions similar to the “ma-
chinery” of international regimes and organizations, but it does so in specific ways.
Moreover, EU legislation has a supranational character. It does not require national
ratification to take effect and the EU has a particularly strong enforcement system at
its disposal, which includes the Commission as a “prosecutor” and the European
Court of Justice, whose decisions are binding and can be enforced through a system
of penalty payments. Due to the comprehensive institutional framework, it will fre-
quently be much easier to adopt an EU directive than to establish an international
regime. Moreover, EU policymaking is embedded in, and relies on, broader pro-
grams and policy processes more often than policymaking at the international level
(on EU policymaking see, for example, Hix 2005; Nugent 2003).

To conclude, we identify as relevant institutions for the purpose of this volume
international regimes and organizations as well as EU legal instruments, in particular
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directives and regulations, always including the associated decision-making pro-
cesses. Without denying important differences, we argue that the particularities
of the EU decision-making process do not render EU directives and regulations fun-
damentally different from international governance institutions. This delineation of
our area of research excludes two sorts of phenomena from our inquiry in institu-
tional interaction. We do not focus on interaction between a specific international
or EU institution and broad or unspecific entities such as “the UN system.” The
interplay between different instruments of a single regime or organization is also
beyond our research focus. For example, interaction between the UN Framework
Convention on Climate Change and its Kyoto Protocol is considered part of the
development within an international regime rather than interaction befween institu-
tions, even though the analytic framework developed here may easily be employed
to investigate such intraregime influence (Gehring 2004).

The Concept of Institutional Interaction

In this section, we develop a concept of institutional interaction (see also Gehring
and Oberthiir 2004). The analysis of institutional interaction requires establishing
a clear-cut cause-effect relationship between the institutions involved and disaggre-
gating complex situations into a suitable number of cases of interaction.

Establishing a Cause-Effect Relationship between Institutions

Institutional interaction relies on a cause-effect relationship between two institu-
tions. Interaction will occur if one institution affects the development or performance
of another institution (Breitmeier 2000). Thus defined, institutional interaction is
clearly distinguished from developments that occur in the presence of other institu-
tions but without their causal influence.

Conceptualizing institutional interaction as a matter of causal influence between
institutions relates our concept to existing research on the establishment and effec-
tiveness of international institutions. Exploration of causal influence constitutes the
core of this branch of research that has been fruitful for many years. In traditional
regime analysis, the emergence and design of international regimes have been attrib-
uted to different constellations of interests (Oye 1985; Martin 1993). Research on
the effectiveness of institutions is ultimately interested in whether, how, and to
what extent institutions affect the state of the environment or other targets of gover-
nance (Underdal 1992).



Conceptual Foundations of Institutional Interaction 27

To establish a case of institutional interaction, we must explore the influence
exerted by one international or EU institution on another international or EU insti-
tution. For the exploration of cause-effect relationships, it is generally indispensable
to identify factors from which influence originates, and factors affected by such in-
fluence. In the case of institutional interaction, both the independent variable and
the dependent variable are institutions. Accordingly, establishing a case of institu-
tional interaction requires careful identification of (1) the source institution and,
more specifically, the relevant rules/decision(s) from which influence originates; (2)
the target institution and, more specifically, the relevant parts of the institution itself
or the issue area governed by it that are subject to the influence of the source insti-
tution; (3) a unidirectional causal pathway connecting the two institutions. Causa-
tion requires that influence runs unidirectionally from the source to the target.
Hence, our understanding of the term interaction does not imply that influence
runs back and forth between the institutions involved.

This approach implies that there cannot be a case of interaction without an ob-
servable effect in the target institution (or the issue area governed by it). Without
any effect on the target side, there would be no detectable influence, and thus no
case of interaction. However, observable changes on the target side of the interac-
tion may be the result of action of the source institution that is only anticipated.
An institution may adapt its own rules in reaction to the development (rather than
the adoption) of new rules by another institution. For example, the Convention on
Biological Diversity reacted to the negotiations on the WTO Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS Agreement) by adapting its
provisions on equitable sharing of benefits from genetic resources (chapter 4).

The effect in the target institution that forms a necessary part of any case of inter-
action must be carefully distinguished from additional response action, which is not
a necessary part of a case of interaction. Consider that the Kyoto Protocol provides
incentives for carbon sequestration, which might induce states and nonstate actors
to plant fast-growing trees and encroach on established habitats protected under
the Convention on Biological Diversity (CBD) (Pontecorvo 1999). Ideally, the case
will be complete, if there are observable—in this case detrimental—effects on habi-
tats protected by the CBD. In response, the actors operating within either institution
might adopt new rules to mitigate this undesired effect. This response action would
be additional to the case of interaction, because interinstitutional influence would be
observable even in its absence. This even holds true for cases in which response
action occurs in response to interinstitutional effects that are only anticipated. Thus,
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actors may anticipate adverse effects of the climate change regime on biodiversity
and may respond to them before they materialize because the climate change regime
establishes incentives that can be expected to lead to relevant behavioral changes.
Response action would then indicate effects that are not yet empirically observable,
but sufficiently well established to provide the foundation for additional decisions.

Identifying a causal relationship between two international or EU institutions is,
at least implicitly, based on counterfactual arguments. Generally, institutional inter-
action requires that observed changes in the target institution are caused by the
source institution. Establishing causal influence in the social sciences must not be
confused with accounting for all possible factors contributing to the occurrence of
an observable event. In the case of institutional interaction, it (merely) requires prov-
ing that the observed changes within the target institution or the issue area governed
by it could not be expected to have occurred in the absence of the source institution
or its relevant parts (King, Keohane, and Verba 1994, 75-85). The construction of
counterfactual scenarios addresses the hypothetical question of how the target insti-
tution and the issue area governed by it would have developed in the absence of the
source institution. This is an important and well-known method for establishing
causality in the social sciences (Tetlock and Belkin 1996; Bierstecker 1993).

However, the usefulness and reliability of counterfactual scenarios decrease
sharply with the length of the causal chains in question because of the increasing
number of intervening factors that have to be taken into consideration. Consider
that the creation of the North Atlantic Treaty Organization (NATO) arguably con-
tributed to the bipolar stability of the world order between 1950 and 1990, facilitat-
ing prosperous economic development in particular in the OECD part of the world.
As a side effect, this economic development aggravated a number of environmental
problems, including global climate change, which has since been responded to by
the creation of an international regime. Does it follow that NATO has contributed
to the emergence of the international climate change regime? As a first consequence
of this so-called problem of “Cleopatra’s nose,” we might prioritize obvious cases
of interaction with short causal chains over less obvious ones with longer causal
chains. Second, counterfactual analysis may be complemented by the exclusion
of alternative explanations (Bernauer 19935), that is, by exploring the question of
whether factors other than the source regime might convincingly explain the ob-
served result in the target institution. These methods are well established and widely
employed in the literature on the simple effectiveness of international regimes
(Underdal 2004).
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Dealing with Complexity: Identifying “Cases” of Interaction

Serious causal analysis of institutional interaction requires disaggregation of a
complex situation into an appropriate number of cases of interaction. Frequently,
real-world situations comprise more than two institutions and develop over a longer
period of time; influence may run back and forth between the institutions involved
(Young 2002, 111-138; Raustiala and Victor 2004). Such complex interaction sit-
uations must be disaggregated into a suitable number of “cases” to allow for identi-
fying clear causal relationships of the institutions involved encompassing a single
source institution, a single target institution, and a unidirectional causal pathway
connecting the two. In particular, three types of complex interaction phenomena re-
quire disaggregation.

Disaggregation will be necessary, if two institutions interact in more than one way
at the same time. This may in particular be expected to be the case for complex in-
ternational and EU institutions such as the WTO, the regime for the protection of
the Baltic Sea, or the EU Directive on Integrated Pollution Prevention and Control
(IPPC Directive), all of which govern broad issue areas. However, even an allegedly
single-purpose institution such as the regime for the protection of the ozone layer
comprises a number of different components and includes auxiliary arrangements
such as a funding mechanism (DeSombre and Kauffman 1996) and a system for
implementation review (Victor 1998). As a consequence, two institutions can be
involved in numerous cases of interaction at the same time. For example, the Mon-
treal Protocol for the protection of the ozone layer indirectly promotes the use of
certain greenhouse gases (hydrofluorocarbons, HFCs), thus undermining the objec-
tive of the Kyoto Protocol to the UN Framework Convention on Climate Change.
At the same time, it mandates the phaseout of CFCs that are also potent greenhouse
gases, thus reinforcing efforts under the international climate change regime. More-
over, the Montreal Protocol’s noncompliance procedure provided a precedent for
the elaboration of a similar component within the climate change regime (Oberthiir
2001). Although the situation involves only two institutions and influence runs
exclusively from the ozone regime to the climate change regime, the three instances
of interaction follow different causal pathways and have different properties. Each is
best analyzed as a separate case of interaction.

Disaggregation will also be useful, if an interaction situation involves more than
two institutions. For example, EU policy on industrial installations is made up of a
number of different directives. While the IPPC Directive provides an integrative
framework, other directives, such as the Air Quality Framework Directive and
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related daughter directives, contain relevant quality standards, and yet others—for
example, the Large Combustion Plants Directive—set relevant emission standards
(see chapter 9). To investigate causal influence, such complex situations must be dis-
aggregated into pairs of interacting institutions with clear-cut cause-effect relation-
ships that can be analyzed separately. Accordingly, we would have to investigate
whether, and how, the development and performance of the IPPC Directive was
affected by the Air Quality Framework Directive, and separately whether, and
how, it was influenced by the Large Combustion Plants Directive, and so forth. In
addition, we would have to investigate separately how the IPPC Directive influenced
the development and performance of each of these instruments.

Disaggregation will also be appropriate, if two or more institutions coevolve
over time. If coevolution involves feedback processes, neither of the institutions in
question would exist in its current state without the existence of the other (Meinke
2002). Moreover, influence will be bidirectional. However, the observation that
two or more coevolving institutions are mutually constitutive does not explain how
these regimes exert influence on each other. Analytic disaggregation of the complex
coevolution process into a suitable number of cases of interaction with a single di-
rection of influence enables us to examine when, how, and why influence actually
runs back and forth (rather than repeatedly in the same direction). The principal
strategy is to analytically divide a coevolution process into different phases over
time (Archer 1985; Carlsnaes 1992). In doing so, we assume for the purposes of
our analysis that there was a point in time when neither of the institutions in ques-
tion was influenced by the other. While it may not be possible to identify any such
moment empirically, we will not expect that a particular decision, or set of deci-
sions, may cause effects prior to its adoption (or at least prior to the anticipation of
its adoption). For example, the EU Habitats Directive and the 1979 Bern Conven-
tion on the Conservation of European Wildlife and Natural Habitats codeveloped
for almost twenty-five years and appear to have been mutually reinforcing (chapter
10). The adoption of the Bern Convention can then be seen as triggering the first
case of interaction that caused EU member states to develop and adopt the Habitats
Directive. Incidentally, the EU Habitats Directive installed a more thorough protec-
tion scheme than the Bern Convention. In the second phase, the EU scheme thus
exerted influence on the Bern Convention that subsequently adopted the more strin-
gent EU model. Influence in this second case is also clearly directed, but it runs from
the EU Habitats Directive toward the Bern Convention. Hence, “coevolution” of the
two institutions involved a feedback loop and may be analyzed as a sequence of two
cases with reverse direction of influence.
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The strategy of disaggregating complex situations into a suitable number of clear-
cut cases is based on the assumption that complex patterns of interaction can be
reduced to their component cases. While it might miss properties that are not inher-
ent in the individual cases but emerge only from the complexity of the situation or
from the combination of cases, this approach allows for a clear causal analysis and
appears to cover all major incidents of institutional interaction discussed in the
existing literature. Moreover, it does not preclude that we recombine cases to gain a
more complex picture. Coevolution processes such as the one between the Bern Con-
vention and the Habitats Directive can be analyzed and understood as a causal chain
in which one case of interaction triggers the next. Other complex situations appear to
be made up of clusters of parallel cases of interaction. For example, the IPPC Direc-
tive demonstrates that an institution may be concurrently affected by different source
institutions in similar ways, while it may generate, as a source institution, parallel
effects on a number of other institutions (chapter 9). Given the limited conceptual ma-
turity of the analysis of institutional interaction at present, emerging properties of
complex situations do not constitute the focus of the present volume. The possibilities
of recombining connected cases of institutional interaction and of analyzing complex
interaction situations on the basis of our concept are further explored in chapter 13.

Causal Mechanisms of Institutional Interaction

At the current stage of research on institutional interaction, it is too early for the
development of a full-fledged, deductively derived theory of its driving forces and
effects. However, the rigor of empirical analysis as well as the significance of its
results will be greatly enhanced by a reliable theoretical conception of the causal
mechanisms that might drive particular cases of institutional interaction. In this
section, we first explore the general concept of causal mechanisms of institutional
interaction. Subsequently, we develop two causal mechanisms in which the source
institution directly affects the rule-making process of the target institution through
its influence on the preferences of relevant actors within the target institution. More-
over, we present two causal mechanisms in which the source institution affects the
performance of the target institution within the latter’s own domain. We claim that
each of these causal mechanisms derived from various theories of international insti-
tutions as well as from negotiation theory and cooperation theory has its own logic
that clearly distinguishes it from the other three mechanisms. Whereas other mecha-
nisms might be constructed, they are of a rather hypothetical nature. It is highly im-
probable that they gain relevance in practice.
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The Concept of Causal Mechanisms

Exploration of the causal mechanisms of institutional interaction is intended to
elucidate how causal influence travels from the source institution to the target insti-
tution. A causal mechanism is a set of statements that are logically connected
and provide a plausible account of how a given cause creates an observed effect
(Schelling 1998). It opens the black box of the cause-effect relationship between the
institutions involved in a case of institutional interaction (Elster 1989, 3-10; King,
Keohane, and Verba 1994, 85-87; Hedstrom and Swedberg 1998).

Causal mechanisms of institutional interaction reveal how actors matter. The
search for causal mechanisms raises the question of how developments located
at the systemic level of the institutions are related to developments located at the
actors’ level. Like any other theory in the social sciences, a concept of institutional
interaction requires a reliable micro-macro link (Buzan, Jones, and Little 1993, 104;
Alexander and Giesen 1987). In the bulk of traditional analyses of international and
EU institutions, the micro-macro link is quite obvious, because causes and effects are
located at different levels (on the discussion of the agent-structure relationship, see
Wendt 1987; Carlsnaes 1992). If we want to explain the establishment and design
of an international or EU institution, the dependent variable is located at the macro-
level, while the explanatory variable—namely, the relevant group of actors, their
perceptions, interests, and so on—is located at the microlevel. Most effectiveness
research examines the reverse direction. A given institution as the independent vari-
able is located at the macrolevel, while the dependent variable, namely effects caused
by the institution such as changes of behavior of relevant actors, is located at the
microlevel. In cases of institutional interaction, the micro-macro link is not as obvi-
ous because both the independent and the dependent variables (the source institu-
tion and the target institution) are located at the macrolevel. Yet it is difficult to
imagine that an institution could influence another institution directly without inter-
mediate (changes of) action by relevant actors.

A causal mechanism of institutional interaction consists of three separate stages.
In the first stage, the source institution, or a relevant component of it, will affect
the preferences or behavior of relevant actors within its own domain. Influence orig-
inates from the structural level and is directed at the actors’ level. This stage is thus
driven by a logic of the situation. In the second stage, this effect must lead to a
change of preferences or of individual behavior of actors relevant to the target insti-
tution. Hence, the causal mechanism comprises a theory of action that tells us why
actors behave as they do. In the third stage, individual action must produce the
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Source institution Target institution

Macrolevel: e rules, norms, decisions I e rules, norms, decisions
institutions  * knowledge : « performance/effectiveness

Microlevel: » change of perception
» change of preference
* change of behavior

» change of preference

actors * change of behavior

Figure 2.1
The logic of causal mechanisms

effect observed within the target institution or its issue area. The causal mechanism
therefore also comprises a logic of aggregation. The analytic concept of the causal
mechanism, as illustrated in figure 2.1, is well established in the social sciences
(Coleman 1990, 1-23; Hedstrom and Swedberg 1998, 21-23).

The approach may be illustrated by the interaction regarding forest management
between the two international regimes on global climate change and on biodiversity
(Pontecorvo 1999; Jacquemont and Caparrds 2002). To establish the causal rela-
tionship between the two regimes, one would have to demonstrate (1) that relevant
actors react to the adoption of the Kyoto Protocol in the form of increasing carbon
sequestration in forests (or can be expected to react in this way); (2) that these be-
havioral changes encroach on biodiversity-rich habitats such as tropical rainforests;
and (3) that the Convention on Biological Diversity is (at least potentially) affected
by this change because its performance is undermined.

A causal mechanism provides an abstract model of the actual causal pathway that
a case of institutional interaction follows. Being deductively derived, such a model
must be theoretically coherent, but it cannot be empirically right or wrong (Snidal
1985). It may or may not fit a given case of interaction. A causal mechanism points
to the steps of the causal chain leading from the source institution to the target insti-
tution and highlights how institutional interaction can ideally take place. It draws
attention to the actors and their behavior that are indispensable or possibly relevant
for cases of interaction that fit their inherent rationale.
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Whereas the concept of causal mechanism points to the fact that actors are indis-
pensable transmitters of influence, the precise role of actors is far from obvious. The
same actors might be active in both institutions, but this is not a necessary condi-
tion. Moreover, different types of actors and behavior may be involved. Effects
observed within the target institution will frequently be attributable to changes in
the behavior of key states, because states are the members of both international
and EU institutions and institutional obligations are primarily addressed at states.
However, other types of actors, like nongovernmental organizations, industry, the
secretariats of international institutions, or the European Commission, may play an
important role (see also Selin and VanDeveer 2003).

To identify relevant causal mechanisms of institutional interaction, we follow the
distinction of three levels of effectiveness of governance institutions, namely output,
outcome, and impact. This distinction has been introduced and widely employed in
research on the effectiveness of international regimes (Underdal 2004). No interna-
tional or EU institution may directly affect the state of the environment or another
ultimate target of governance. It merely produces collectively agreed-on knowledge
or norms prescribing, proscribing, or permitting behavior, as its immediate output.
To become effective, this output of an institution must generate some form of behav-
ioral outcome. It must result in an observable influence on the behavior of relevant
states and/or substate actors such as affected industries or private households. Fi-
nally, a behavioral outcome may or may not result in an impact on the targeted
part of the environment or other ultimate target of governance. The three levels
of effectiveness are hierarchically ordered: impact requires outcome and outcome
requires output. It should be noted that the output is a property of the institution
in the narrow sense, whereas outcome and impact occur within the issue area gov-
erned by the institution.

Institutional interaction can occur at various levels. If an institution exerts influ-
ence on another institution, such influence must originate from its output (norms,
including institutional arrangements and decisions as well as knowledge), from the
outcome within its own domain (influence on behavior of relevant actors), or from
the impact on its ultimate target of governance (e.g., influence on the global cli-
mate). And vice versa: the target institution may be affected by the source institution
at the output level (influence on its decision-making process), at the outcome level
(influence on the behavior of relevant actors within its domain), or at the impact
level (direct influence on its ultimate target of governance).

A causal mechanism of institutional interaction has to clarify in particular how a
given event within a source institution or its issue area can affect the target institu-
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tion. The effect on the target is not only constitutive of a case of interaction, but it is
also more selective than the causal event originating from the source institution.
While an institution generates numerous effects that might potentially trigger inter-
action, only a minority of them results in actual institutional interaction. The key to
deriving causal mechanisms of institutional interaction lies, therefore, in answering
the question of how, and under which circumstances, the output, outcome, or im-
pact of the target institution can be influenced by a source institution. Hence, to
identify relevant causal mechanisms, we start reasoning from the target side.

Interaction Influencing the Decision-Making Process of the Target Institution
Interaction influencing the decision-making process of the target institution can be
driven by two distinct causal mechanisms. One is related to the knowledge of actors
operating within the target institution, while the other is related to the commitments
of actors entered into within the source institution. An institution will influence the
output of another institution if it affects the preferences of relevant actors within
the target institution. It is evident that interaction of this sort cannot occur against
the will of the members of the target institution. No institution, however powerful in
comparison, has a direct grip on the decision-making process of another institution.
While the source institution might affect the preferences of the members of the target
institution, the latter must decide and can thwart institutional interaction by decid-
ing not to adapt. Hence, establishing a causal relationship between source and tar-
get requires demonstrating that the members of the target institution would have
decided differently in the absence of the relevant decision of the source institution.

Cognitive Interaction The decision-making process of an international institution
will be influenced if information, knowledge, or ideas (Haas 1992; Risse-Kappen
1994; Yee 1996) produced within another institution modify the perception of rele-
vant decision makers. For example, the adoption of an innovative noncompliance
procedure under the Montreal Protocol influenced the deliberations on a similar ar-
rangement within the climate change regime. It provided a policy model that actors
to some extent followed and that served as a starting point for their deliberations
(Werksman 2005), whereas no actor was in any way committed or obliged to adopt
the model.

Cognitive Interaction is based on the premise that actors must aim at reducing
“analytic uncertainty” (Keisuke 1993) and will be prepared to adapt their percep-
tions to new information. These perceptions then shape their interests (Checkel
1998; Risse 2000). In real-world situations, the rationality of actors is usually
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“bounded,” either because the actors do not have all relevant information available
or because their information processing capacity is limited (Keohane 1984, 100-
115; Simon 1972). If relevant actors operating within the target institution were
fully informed rational utility maximizers, as is frequently assumed in rational-
choice cooperation and regime theory (see Keohane 1984; Hasenclever, Mayer,
and Rittberger 1997), Cognitive Interaction could not be expected to occur.

Cognitive Interaction passes through the following steps. First, the source institu-
tion must produce some new information such as a report revealing new insights
on a scientific or technological problem or an institutional arrangement solving a
particular regulatory problem. Note that new information has to emerge from the
collective decision-making process of the source institution. If it were merely pre-
sented by some actors individually, it would not qualify as an output of the institu-
tion. Second, the information must be picked up by some actors capable of feeding
it into the decision-making process of the target institution. This may be done by
member states, nongovernmental organizations, or the secretariats of the institutions
involved. Third, the information obtained from the source institution must change
the order of preferences of actors relevant to the target institution, be they member
states and their representatives or nongovernmental organizations capable of influ-
encing member states. Finally, the modification of the preferences of some actors
must have an impact on the collective negotiation process of the target institution
and its output.

Cognitive Interaction is purely based on persuasion and may be conceived of as
a particular form of interinstitutional learning. It is similar to the ““ideational inter-
play” referred to by Stokke (2001b, 10) and can occur between any two institutions
whether or not their memberships or the subjects regulated overlap, as long as there
is a similarity of problems that allows for learning across institutional borders. The
source institution does not exert any pressure on the decision makers of the target
institution. However, once sufficiently relevant actors adapt their preferences to
new information, the decision-making process of the target institution will be af-
fected. This effect will be felt even by participants in the process that have not been
convinced.

Interaction through Commitment Institutional interaction directed at the decision-
making process of the target institution can also occur if commitments entered into
by some members of the source institution affect the preferences of actors related to
the target institution. For example, the EU distributed its joint commitment to re-
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duce the emission of greenhouse gases among its member states by assigning differ-
entiated targets to them in a “Burden-Sharing Agreement.” Since emission increases
were granted to EU laggard countries, these states lost their potential interest in
securing less demanding obligations internationally and joined the whole of the
EU in requesting stringent emission targets in the international negotiations. The
Burden-Sharing Agreement thus enabled the European Union as a bloc to pursue
and eventually secure comparatively stringent emission reductions internationally
in the Kyoto Protocol (chapter 3). This case of interaction does not touch on the
outcome or impact levels of either of the two institutions, but is confined to the out-
put level.

Interaction through Commitment is based on the desire of member states to avoid
mutually incompatible obligations, or on their desire to broaden the geographic
scope of such obligations. Cooperative arrangements regularly promise cooperation
gains to their members in exchange for their commitment to a particular way of
action, so that noncompliance with the commitments endangers the gains from co-
operation. In a Prisoner’s Dilemma situation, for example, actors frequently set up
institutional arrangements to supervise, and possibly enforce, cooperative behavior
in order to avoid free riding and achieve cooperation (Martin 1993). Hence, once
sincere cooperators have entered into an obligation within one institution, they be-
come interested in avoiding incompatible decisions in other forums, because other-
wise they might not be able to comply with their commitments. They will endeavor
to preserve a reputation of keeping their promises because possible future coopera-
tors might otherwise be less inclined to enter into agreements with them (Keohane
1984, 105-106; Young 1992, 75-76). Moreover, a commitment already subscribed
to within one institution can easily be accepted within another institution because it
does not produce additional costs of adaptation. Actors may also be expected to
actively promote the transfer of a commitment to another institution, if this results
in additional benefits such as the extension of the commitment to potential compet-
itors. Being aware of the binding force of obligations, actors may also wish to adopt
commitments in one institution in order to frame the policy choices available in
another institution.

Members of the target institution may less easily avoid Interaction through Com-
mitment than Cognitive Interaction. While the latter is purely based on persuasion,
the former is based on a modification of preferences of relevant actors motivated
by substantive costs and benefits. The mechanism relates to Stokke’s “normative”
and “utilitarian” interplay (Stokke 2001b). Interaction through Commitment adds
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a new dimension to the insight of negotiation analysis that the order of preferences
of the participants of negotiations within the framework of institutions as well as
the resulting constellation of preferences may be influenced by adding or subtracting
issues and/or parties, even if no single actor has changed its general interests (Sebe-
nius 1983, 1992). Other international institutions may also influence the preferences
of relevant actors and the ensuing preference constellation. They can constitute an
important determinant of negotiations, if they commit actors in the target institution
in ways that influence the range of options acceptable to them.

Interaction through Commitment evolves in the following steps. First, members
of the source institution agree on an obligation that might be relevant for the target
institution. Second, this obligation actually commits one or more states that are
members of both institutions. Third, the commitment accepted by these member
states induces one or more of them to modify their preferences related to the target
institution. Fourth, the modified preferences influence the collective decision-making
process of the target institution and its output. Ideally, Interaction through Commit-
ment will take place when actors who are already bound to an obligation originat-
ing from the source institution participate in a subsequent decision-making process
of the target institution on a related subject. However, anticipated commitments to
be entered into within the source institution may trigger the mechanism, if an actor
participates in concurrent decision-making processes, so that coevolution of the
norms of two institutions may pertain to this category.

Interaction through Commitment requires a certain overlap of both the member-
ships and the issue areas of the interacting institutions. Without a jurisdictional
overlap of issue areas, neither inconsistent commitments nor side benefits of ex-
tending commitments to potential competitors could occur. Without overlapping
memberships, the target institution would remain unaffected because none of its
members would be subject to relevant commitments. Except for rare cases in which
nonstate actors enter, formally or informally, into commitments within the frame-
work of international and EU institutions, this mechanism commonly relies on state
action because only states decide on, and are directly bound by, obligations in the
framework of these institutions.

Possible Further Causal Mechanisms It is difficult to imagine that an international
or EU institution affects another institution by means other than knowledge and
commitment. Hypothetically, a potential source institution might employ other
means at its disposal such as financial transfers or the threat of sanctions. However,
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to influence the decision-making process of the target institution directly, actors
operating within the latter would have to be bribed or forced to change their voting
or negotiating behavior according to the policy of the former. While this cannot be
excluded, we are not aware of anything coming close to it in contemporary interna-
tional relations. To our knowledge, nothing of this kind has been reported even in
the case of the rather tense relations between international environmental regimes
and the WTO, or between adverse military alliances such as NATO and the
Warsaw Pact.

Furthermore, we can hardly imagine that the decision-making process of an inter-
national or EU institution is directly affected by events occurring at the outcome or
impact levels of another institution. We cannot expect, for example, that the mem-
bers of the regime for the protection of the ozone layer will adapt the rules of their
institution because the WTO triggers behavioral changes within its own issue area
(e.g., the reduction of trade barriers by member states), if there are no immediate
or anticipated effects of these behavioral changes on the performance of the ozone
regime. If the performance of the ozone regime was affected, however, we would
be faced with a case of Behavioral Interaction influencing the outcome level of the
target institution (see below). We also cannot expect the members of the ozone
regime to react to the impact of the WTO on its ultimate target, namely increased
international trade, if there is no immediate impact on the state of the ozone layer.
If the ozone layer were affected, however, we would be faced with a case of Impact-
Level Interaction (see below).

Interaction Influencing the Target Institution at the Outcome Level: Behavioral
Interaction

The target institution may also be influenced by the source institution at the out-
come level, if the latter triggers behavioral effects within its own domain that be-
come relevant for the former. All international governance institutions are designed
to influence the behavior of relevant actors in order to achieve their objectives such
as protecting the environment or liberalizing international trade (Levy, Young, and
Ziirn 1995; Young 1992). In some cases, behavioral effects in one issue area affect
the implementation of another institution. Consider again the interaction between
the Kyoto Protocol on climate change and the Convention on Biological Diversity
(CBD). The Kyoto Protocol creates incentives for interested states and nonstate
actors to engage in forestry activities that threaten to undermine the performance
of the CBD. Interaction of this type influences the target institution through changes
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of behavior of states and nonstate actors relevant to its implementation. The rules of
the target institution may remain totally unaffected, and if they are modified, this
adaptation occurs as an additional response to the original effect.

The causal mechanism of Behavioral Interaction is composed of the following
steps. First, the source institution produces an output with a potential effect on the
behavior of relevant actors outside the decision-making process, such as behavioral
prescriptions or proscriptions, behaviorally relevant knowledge, an offer of financial
assistance, or a decision to impose sanctions for noncompliance. Second, relevant
actors such as the member states of the source institution, other states, or nonstate
actors (e.g., companies polluting the environment or nongovernmental organiza-
tions advocating human rights) adapt their behavior significantly in response to the
output by acting differently from what we would have expected in its absence. Rel-
evant behavioral changes include unforeseen side effects and deviating behavior,
such as increased smuggling in response to trade restrictions to protect endangered
species or to stabilize the coffee price at the world market. Third, the behavioral
changes triggered by the source institution within its own issue area are either also
directly relevant for the performance of the target institution or prompt further be-
havioral changes that affect the target’s outcome level. Fourth, the behavioral effect
within the issue area of the target institution affects the performance and effective-
ness of the target institution.

Behavioral Interaction is characterized by a high ability of the source institution
to influence the target institution unilaterally. In contrast to interaction directed
at the decision-making process of the target institution, Behavioral Interaction does
not depend on a decision within the target institution, because it occurs as the aggre-
gate result of the uncoordinated behavior of actors operating within the two issue
areas involved. The effect on the target institution might even come about unnoticed
by the members of the institutions involved. A collective decision by the target
institution or the source institution, or a “political linkage” (Young et al. 1999, 50)
between them, may occur in response to the behavioral interaction, but such inter-
action “management” (Stokke 2001b) is not an essential element of this causal
mechanism.

Interaction influencing the behavioral performance of the target institution will
always originate from the behavioral effects of the source institution. Effects of an
institution on the behavior of actors outside its issue area are always a secondary
effect of behavioral effects within its own domain, irrespective of whether the inter-
action is intentionally created or not and whether it is anticipated or not. Other
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hypothetical causal pathways are hardly relevant in reality. In particular, we might
speculate, and cannot exclude, that the members of an institution make decisions
that directly induce behavioral effects in the issue area of the target institution with-
out prior behavioral effects within its own domain. However, it seems a rather
remote possibility that, for example, the international ozone regime would pass
international trade rules unrelated to the protection of the ozone layer. Nothing of
that kind has been reported in the literature so far. On the one hand, all international
and EU sectoral institutions are predominantly established to govern their own issue
areas. They do not enact rules, norms, or other decisions that are directed at issue
areas exclusively governed by other institutions. On the other hand, it is difficult to
see why actors involved in international trade should adapt their behavior in re-
sponse to rules created within the ozone regime, if these rules do not address ozone
protection and thus first trigger behavioral changes within the domain of the latter.
Likewise, effects at the impact level within one institution cannot directly affect the
behavior of actors governed by another institution. If they were also relevant for the
target institution, we would be faced with a case of Impact-Level Interaction.

Interaction Influencing the Impact Level of the Target Institution
Principally, an institution may also be affected by another institution at the impact
level. In this case, its ultimate target of governance, such as international trade or
the ozone layer, is directly influenced by side effects originating from the ultimate
target of governance of another institution. A stylized example that we owe to
Arild Underdal may illustrate this least intuitive causal mechanism. Consider that
protection of the stocks of cod and herring are the ultimate targets of two separate
international institutions. Because cod eats herring, successful protection of cod,
resulting in a growing population of this species, will unintentionally decrease the
population of herring. In this case, the two institutions involved are not linked
at the level of output (neither the norms nor knowledge produced within the cod
regime influence the norms protecting herring), nor through behavioral changes
(decreased fishing of cod does not directly influence the fishing activities related to
herring). They are “functionally linked” (Young et al. 1999; Young 2002) at the im-
pact level because the effect of the source institution on its ultimate regulatory target
(increased population of cod) directly influences the ultimate regulatory target of the
target institution (decreasing the population of herring).

Impact-Level Interaction is characterized by the following causal chain. First,
the source institution produces an output, which might trigger behavioral effects.
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Second, states and nonstate actors operating within the issue area governed by the
source institution adapt their behavior in response to this signal. Third, these behav-
ioral changes have an impact on the ultimate target of governance of the source
institution. Fourth, this impact affects the target institution’s ultimate target of gov-
ernance. Fifth, this impact on the target institution’s ultimate target of governance is
relevant for the performance and effectiveness of the target institution. For the same
reasons as in the case of Behavioral Interaction, Impact-level Interaction is charac-
terized by a high ability of the source institution to influence the target institution
unilaterally. Possible interaction “management” (Stokke 2001b) by the institutions
involved—Dbe it separate or in the form of a “political linkage” (Young et al. 1999,
50) between them—is not an essential part of the causal mechanism.

Interaction exerting influence on the impact level of the target institution has to
run through the impact level of the source institution. The output of the source in-
stitution cannot directly affect the target institution’s ultimate target of governance,
because neither norms nor knowledge nor financial assistance nor sanctions can di-
rectly affect any ultimate target of governance such as the state of the ozone layer
or free trade without intermediate behavioral changes of relevant actors. It is also
difficult to see how behavioral effects of an institution within its own domain could
directly affect another institution’s ultimate target of governance. They must first
create behavioral effects within the issue area of the target institution that subse-
quently affect the target’s ultimate target of governance—as is the case in the exam-
ple of biodiversity-relevant forestry activities induced by the Kyoto Protocol. In this
case, the effect on the target institution’s ultimate target of governance (the earth’s
biological diversity) follows from a case of Behavioral Interaction.

Concluding Remarks

Figure 2.2 illustrates the four general causal mechanisms of institutional interaction.
They differ from each other by their underlying rationale. The bold arrows indicate
the principal course of influence. In cases of Cognitive Interaction (1) and of Interac-
tion through Commitment (2), influence originates at the output level of the source
institution and directly affects the output level of the target institution. In cases of
Behavioral Interaction (3), an output of the source institution changes the behavior
of relevant actors within the issue area of the source institution, before it can exert
influence on the behavior of actors relevant for the effectiveness of the target institu-
tion. In cases of Impact-Level Interaction (4), an output of the source institution cre-
ates effects at the behavioral and impact levels of that institution, before it directly
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Figure 2.2
Four general causal mechanisms of institutional interaction

affects the impact level of the target institution. Hence, all causal mechanisms ulti-
mately start with a significant output of the source institution, but the link between
the domains of the source institution and the target institution is located at different
levels of effectiveness. The relatively modest number of causal mechanisms is due
to the fact that all causal mechanisms are located at one level of effectiveness,
whereas cross-level interaction is either theoretically impossible or empirically highly
improbable.

The thin arrows at the right side of figure 2.2 indicate possible secondary effects
of institutional interaction in the target institution. They may follow from the
respective causal mechanisms, but they are not part of these mechanisms, because
interaction will take place even in their absence. Rules of the target institution that
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are modified upon Cognitive Interaction or Interaction through Commitment may
subsequently affect the outcome and, thereby, ultimately the impact of the target in-
stitution. Behavioral Interaction may be responded to at the output level of the tar-
get institution and may lead to subsequent effects at the impact level. If Impact-Level
Interaction is recognized, actors whose behavior is relevant to the effectiveness of the
target institution may adjust their behavior, and the rules of this institution may be
adapted at the output level. Possible response action occurring within the domain of
the source institution is not illustrated.

Consequences for the Empirical Investigation of Institutional Interaction

Three of the four general causal mechanisms developed in the preceding section pro-
vide the theoretical point of reference for the empirical investigation of institutional
interaction in this volume. We focus on Cognitive Interaction, Interaction through
Commitment, and Behavioral Interaction. Empirical case studies do not consider
Impact-Level Interaction because it is rarely as limited and focused as in the hypo-
thetical example of the regulation of cod and herring given above. In the real world,
Impact-Level Interaction is diffuse and difficult to analyze. Frequently, it is based on
complicated natural scientific links and requires investigation of long causal chains
with many intervening variables. For example, establishing Impact-Level Interaction
between the international regime for the protection of biodiversity and the interna-
tional regime on climate change would require demonstrating both that the interna-
tional climate change regime has actually slowed down climate change and that this
effect has led to an increase in, decrease in, or stabilization of biological diversity
(for illustrations of the complexities involved, see IPCC 2002; CBD 2003). It should
be noted that the difficulties in exploring Impact-Level Interaction are exclusively of
an empirical, not of a conceptual nature.

In line with the literature on the effectiveness of institutions, we exclusively exam-
ine cases of interaction that affect, or have the potential to affect, the issue areas
governed by the institutions involved. Generally, research on the effectiveness of
institutions is interested in whether, how, and to what extent institutions affect the
state of the environment or other ultimate targets of governance (e.g., Young 1999;
Haas, Keohane, and Levy 1993; Wettestad 1999). Thus, we are not interested in in-
teraction cases that are limited to efficiency gains without significant effects in the
domains of the institutions involved—for example, minor changes in reporting or
organizational structure.
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The first major task of the following empirical investigation of institutional inter-
action is to explore whether, and to what extent, the three general causal mecha-
nisms are relevant in practice in the field of international and EU environmental
policy. So far, we do not know, for example, whether actual interaction cases are
evenly distributed, or whether they concentrate on one or two of these mechanisms,
and if yes, on which ones and why. For this purpose, case-study authors compiled
inventories of identifiable cases of institutional interaction, in which their respective
core institutions have been involved either as the source institution or as the target
institution. The following chapters thus provide an overview of the network of
interinstitutional relations in which the respective core institutions are embedded.

The second major task is to explore empirically how exactly institutional interac-
tion operates in particular cases. We wish to know whether each of the cases exam-
ined fits one of our three general causal mechanisms, and vice versa, whether our
three models reflect the basic properties of the empirical cases. For this reason,
case-study authors explore in depth selected cases of interaction involving their
core institutions. Together, cases were selected so as to cover a broad variety of
phenomena of institutional interaction. The case studies demonstrate both the use-
fulness of our theoretically derived causal mechanisms and the empirical variety of
actual cases of interaction. Examples of all three causal mechanisms are examined.
Moreover, case studies address the three different dimensions in which international
and EU institutions can interact. An international institution may interact vertically
with an EU institution. It may also interact horizontally with another international
institution. Finally, an EU institution may interact horizontally with another EU
institution. Because of the relatively sophisticated overarching institutional frame-
work of the EU (see above), we may expect the two forms of horizontal interaction
to differ significantly.

The third major task of the following empirical investigation is to examine the
effects of cases of interaction for international governance. Effects are assessed in
terms of their compatibility with the policy direction of the target institution. The
policy direction indicates the direction of collectively desired change or the objective
of maintaining a desired status quo against some collectively undesired change
(Gehring 1994, 433-449). It has generally been the major yardstick in the literature
on regime effectiveness. Note that the policy direction is a property of the institution
that may not be fully supported by all of its members. While the climate change re-
gime is aimed at halting global climate change, some of its members may reject the
adoption of measures to implement this objective. In contrast, conformity with the
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policy direction of the source institution is conceptually less relevant. The primary
effects of institutional interaction occur in the target institution and thus outside
the source institution. We may also assume that interaction effects will to a large ex-
tent be in line with the objectives of the source institution, because they ultimately
resulted from the source institution’s decisions.

The effects of a case of institutional interaction may be beneficial, adverse, or neu-
tral for the target institution. Beneficial effects will create synergy between the two
institutions because the policy direction of the target institution is supported by
measures originating from the source institution. For example, the EU IPPC Direc-
tive creates synergy with other environmental EU directives, including those on
waste and water management, because it supports the achievement of their objec-
tives (chapter 9). Adverse effects will result in disruption of target-institution policies
because measures originating from the source institution thwart or undermine the
effectiveness of the target institution’s own measures, or they force the target institu-
tion to adopt unwanted rules. Consider that the objective of the WTO to promote
free world trade and reduce trade obstacles creates the potential for disruption of
the policies of several environmental regimes that restrict trade in certain goods in
order to achieve their objectives (chapter 8). Finally, effects on the target institution
may also be indeterminate or neutral. If Interpol and the World Customs Organiza-
tion adapt to the needs of the Convention on International Trade in Endangered
Species of Wild Fauna and Flora (CITES) on the latter’s request, this effect is neither
detrimental to, nor supportive of, the policy directions of the target institutions
(chapter 7).

Based on our theoretical approach, the empirical investigation of institutional in-
teraction creates a wealth of empirical insights about single cases of interaction and
enables us to further advance our understanding of the operation of the causal
mechanisms of institutional interaction. In chapter 13, we further differentiate our
general causal mechanisms by developing a number of Weberian ideal types of insti-
tutional interaction based on distinct rationales and deriving hypotheses about their
effects on the target institution.
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The Climate Change Regime: Interactions with
ICAO, IMO, and the EU Burden-Sharing Agreement

Sebastian Oberthiir

Reflecting the vast scope and complexity of the climate change challenge, the inter-
national regime on climate change is one of the broadest and most complex interna-
tional governance systems in the field of the environment and beyond. Representing
the biggest environmental challenge at the beginning of the twenty-first century, cli-
mate change has a variety of impacts on the natural environment and on human so-
ciety. Various human activities and sectors of society contribute to the problem and
will, therefore, be influenced by any effective policy response (IPCC 2001a, 2001b).
Consequently, the climate change regime is one of the politically most important in-
ternational environmental institutions and spans an enormous scope. Since interna-
tional negotiations on a UN Framework Convention on Climate Change began in
1991, the growth in the number, detail, and complexity of the relevant international
rules has become particularly apparent with the adoption of the 1997 Kyoto Proto-
col and the subsequent elaboration of its provisions, including a number of innova-
tive elements such as emissions trading and opportunities to take credit for forestry
activities (e.g., Oberthiir and Ott 1999; Yamin and Depledge 2004).

Given its enormous scope, it is hardly surprising that the climate change regime
interacts with a great number of other international institutions and EU legal instru-
ments, as further detailed in this chapter. The chapter first briefly introduces the
main elements of the international regime on climate change. This is followed by
an overview of the major interactions of the climate change regime with other inter-
national institutions and EU legal instruments. The chapter then focuses on the
interaction with three other institutions in more detail. The interaction with the
International Maritime Organization (IMO) and the International Civil Aviation
Organization (ICAO) exemplifies the at times problematic relationship of the cli-
mate change regime with institutions from other policy fields. The climate change
regime’s request to the IMO and ICAO to restrict greenhouse gas emissions from
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international transport raised the issue of which of the institutions involved should
possess regulatory authority in this respect. The request has largely failed to draw an
effective response to date, because the requested restrictions are not in the immediate
interest of the target institutions. Similar issues arise more frequently especially be-
tween environmental and economic institutions. Subsequently, the chapter analyzes
the climate change regime’s interaction with the agreement on differentiated emis-
sion limitation and reduction commitments of EU member states (“Burden-Sharing
Agreement”). This interaction provides an example of how EU legal instruments can
facilitate and strengthen international environmental governance. This rather posi-
tive perspective on the EU Burden-Sharing Agreement contrasts with the harsh criti-
cism by several non-EU countries. The concluding section summarizes the findings.

The International Regime on Climate Change

The international regime on climate change is built on two international treaties, the
UN Framework Convention on Climate Change (UNFCCC) of 1992 and its Kyoto
Protocol adopted in 1997 (Bodansky 1993; Oberthiir and Ott 1999). The rules
under the Kyoto Protocol were further specified in agreements reached in 2001
(Bail, Marr, and Oberthiir 2003). As of mid-2005, the Convention had 189 parties
and the Protocol had been ratified by 150 countries and the EU. The EU and its
member states are all parties to both the Convention and the Protocol.! The Kyoto
Protocol entered into force in February 2005. However, the new U.S. President
George Bush in March 2001 decided not to ratify the Kyoto Protocol.

The Convention established the regime by defining the principles that guide its de-
velopment (Art. 3) and its ultimate objective: to stabilize atmospheric concentrations
of greenhouse gases (GHGs) “at a level that would prevent dangerous anthropo-
genic interference with the climate system” (Art. 2). It also established the soft aim
that industrialized countries would strive to return their GHG emissions to 1990
levels by 2000. It covers all GHGs “not controlled by the Montreal Protocol” for
the protection of the ozone layer and establishes that removals by sinks such as for-
ests are to be taken into account.

The Kyoto Protocol for the first time establishes legally binding emission-
reduction commitments for industrialized countries. These differentiated commit-
ments must amount to an overall reduction of at least 5 percent from 1990 levels
by 2008-2012 (the “commitment period”). The commitments cover carbon dioxide
(CO;), methane (CHy), nitrous oxide (N,O), and three (groups of) fluorinated
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gases, namely hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), and sulfur
hexafluoride (SF¢). Removals and emissions of GHGs from afforestation, reforesta-
tion, and deforestation are to be accounted for (Art. 3.3). In addition, parties agreed
in 2001 that forest management and agricultural activities (cropland management,
grazing-land management, and revegetation) could be taken into account as addi-
tional sink categories under Article 3.4 of the Protocol (Bail, Marr, and Oberthiir
2003).

The Protocol furthermore establishes three innovative “Kyoto Mechanisms” that
allow countries to meet their emission obligations by acquiring emission credits
from abroad. An emissions-trading system allows industrialized countries with ex-
cess emission allowances to transfer them to other countries in need of such allow-
ances (Art. 17). Under the “Joint Implementation” (JI) scheme according to Article
6 of the Protocol, an investor and a host industrialized country can generate addi-
tional emission reductions by implementing a suitable project jointly, with the in-
vestor receiving (part of) the resulting emission credits. Similarly, industrialized
countries can invest in emission-reduction projects (including sinks projects) in
developing countries to earn additional emission credits under a Clean Development
Mechanism (CDM, Art. 12). Further rules and guidelines on the operation of the
Kyoto Mechanisms form part of the agreements reached in 2001 (Bail, Marr, and
Oberthiir 2003).

The institutional structure of the UNFCCC and the Kyoto Protocol are closely
related. The Conference of the Parties (COP), which usually meets once a year, is
the supreme decision-making body of the Convention. It is assisted by two stand-
ing subsidiary bodies, the Subsidiary Body for Scientific and Technological Advice
(SBSTA) and the Subsidiary Body for Implementation (SBI). The Convention fur-
thermore establishes a financial mechanism to assist developing countries in their
implementation, which is operated by the Global Environment Facility (GEF), and
a secretariat (located in Bonn). It also acknowledges the role of the Intergovern-
mental Panel on Climate Change (IPCC) established by the WMO and UNEP in 1988
to provide scientific advice to its parties. Since no rule on voting could be agreed, all
decisions under the Convention have so far required consensus. Until the entry into
force of the Protocol in February 20035, the development of the regime occurred in
the framework of the Convention. Whereas the Subsidiary Bodies and the financial
mechanism of the Convention as well as the secretariat are also adapted to serve
under the Protocol, the COP sessions concurrently serve as the meeting of the
parties to the Protocol (COP/MOP). In addition, parties to the Protocol have



56 Sebastian Oberthiir

elaborated detailed rules on reporting, monitoring, and review of information as
well as a compliance system to determine and address cases of noncompliance
(Bail, Marr, and Oberthiir 2003; Yamin and Depledge 2004).

The Climate Change Regime as Source and Target of Institutional Interaction

The climate change regime interacts with many other environmental and nonenvi-
ronmental international institutions and EU legal instruments. Twenty-four specific
cases of horizontal and vertical institutional interaction are listed in table 3.1. This
list is not necessarily exhaustive. Not included are numerous cases in which a spe-
cific interaction has not occurred yet and/or the causal pathway leading from one
institution to the other is rather long. For example, trade liberalization advanced
by the World Trade Organization (WTQO) may lead to rising GHG emissions due
to induced growth in international trade, as may the EU Single Market. Further-
more, effective climate protection may prevent the spreading of health diseases (rel-
evant to the World Health Organization, WHO), help efforts to preserve biological
diversity (Convention on Biological Diversity, EU Habitats Directive) and wetlands
(Ramsar Convention) and combat desertification (Convention to Combat Desertifi-
cation), and so on (see IPCC 2001a). In other instances, a potential for the emer-
gence of future interaction exists, for example between the Kyoto Mechanisms and
the WTO (e.g., Chambers 1998, 2001; Charnovitz 2003). In these cases, the inter-
action has so far remained rather indirect and unspecific. Furthermore, more EU
legal instruments affect GHG emissions, but including them would have been be-
yond the scope of this study.

All major causal mechanisms of institutional interaction are represented in the
twenty-four cases. Cognitive Interaction is apparent from the model function that
the compliance procedure of the Montreal Protocol has performed in the elabora-
tion of the compliance system of the Kyoto Protocol. The Montreal Protocol has
also served as a model that was not accepted (due to a blocking minority) with
respect to the establishment of technology and economic assessment panels. Other
international institutions have also served as templates of various elements of the
climate change regime, but including them would have been beyond the scope of
this chapter.

In other instances, the commitments entered into under the climate change regime
have affected the rules of other international institutions and EU legal instruments
(Interaction through Commitment). Thus, the GEF operates the financial mechanism
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Table 3.1

Interactions of the Climate Change Regime

Montreal Protocol on + Has served as a model in several respects (e.g.,
Substances That Deplete the compliance procedure)

Ozone Layer Has served as a model that was blocked by a minority

with respect to the establishment of technology and
economic assessment panels

* Has helped phase out ozone-depleting substances that
are also potent GHGs

+ Has supported use of fluorinated GHGs regulated
under the Kyoto Protocol (while the latter has provided
a disincentive for such use to replace ozone-depleting

substances)
Convention on Biological * May suffer from establishment of monocultural tree
Diversity plantations induced by climate change regime
Ramsar Convention on + May benefit from additional resources for wetland
Wetlands management or suffer from conversion of wetlands for
carbon sequestration induced by climate change regime
Convention to Combat *+ May benefit from forestry activities promoted under
Desertification the climate change regime that help combat
desertification
International Civil Aviation + Was asked by climate change regime to act on GHG
Organization emissions from international aviation
International Maritime + Was asked by climate change regime to act on GHG
Organization emissions from international shipping
World Trade Organization « Is used as a major argument against elaboration of

trade-relevant climate-protection measures (“chill effect”)

World Bank + Has greened its policies to some extent in response to
the climate change regime

Global Environment Facility + Has been asked to operate the financial mechanism of
the climate change regime

EU Landfill Directive * Results in reductions of methane emissions and thus
helps implement the Kyoto Protocol

EU Renewable Energy Directive - Is to result in increasing use of non-GHG-emitting
energy sources and thus helps implement the Kyoto

Protocol
EU Directive on the Internal « Is expected to result, inter alia, in lower energy prices
Market for Electricity counteracting efforts to save energy and reduce GHG
emissions
EU Directives on car emission + Require cars to be equipped with catalytic converters,

standards leading to increases of GHG emissions
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Table 3.1

(continued)

EU GHG monitoring + Responds to international reporting and monitoring
requirements under the Kyoto Protocol

EU Burden-Sharing Agreement + Facilitated agreement on and strengthened targets
under Kyoto Protocol
+ Was codified in supranational EU law in response to
Kyoto Protocol
+ Helps implement the Kyoto Protocol by strengthening
enforcement in the EU

EU Regulation and Directive + Was triggered by the Kyoto Protocol

on fluorinated greenhouse gases - Is expected to lead to reductions of emissions of
fluorinated GHGs

EU Emissions Trading Directive ~ + Was triggered by the Kyoto Protocol
« Is expected to result in reductions of GHG emissions

of the climate change regime and the World Bank has to some extent made its
policies more climate-friendly. As discussed further in the next section, ICAO and
IMO have initiated some activities to address GHG emissions from international
transport in response to a request by the Kyoto Protocol. Furthermore, the climate
change regime has shaped the EU’s legislation implementing the Kyoto Protocol,
including the EU GHG monitoring mechanism, the EU regulatory framework on
fluorinated GHGs, the codification of the EU Burden-Sharing Agreement, and the
EU Emissions Trading Directive. The climate change regime has also been the target
of Interaction through Commitment. For example, free-trade commitments under
the WTO (chapter 8) have contributed to preventing elaboration of trade-related cli-
mate protection measures. In contrast, the EU’s commitment to its Burden-Sharing
Agreement facilitated and strengthened the Kyoto Protocol, as analyzed further in
this chapter.

The climate change regime has also served as a source and a target of Behavioral
Interaction. The EU Landfill Directive, the Renewable Energy Directive, the Emis-
sions Trading Directive, EU rules on the internal market for electricity, the directives
on car emission standards, the EU Burden-Sharing Agreement, the EU regulatory
framework on fluorinated GHGs, the IPPC Directive (chapter 9), and other EU legal
instruments affect the level of GHG emissions within the EU. The Montreal Protocol
has had synergistic and disruptive effects by phasing out ozone-depleting substances
such as chlorofluorocarbons (CFCs) that are also potent GHGs, while encouraging
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the use of other fluorinated GHGs (Oberthiir 2001). The Kyoto Protocol, in turn,
provides incentives for forestry activities that are expected to support the objectives
of the Convention to Combat Desertification (CCD). In contrast, the Protocol is
likely to have a disruptive effect on the Convention on Biological Diversity (CBD)
by providing incentives for investments in fast-growing monocultural forest planta-
tions (Pontecorvo 1999; see also chapter 4). It may also violate the prohibition of
dumping at sea under the OSPAR Convention for the protection of the Northeast
Atlantic by providing an incentive to sequester CO; in North Sea oil fields (chapter
5). Due to scientific uncertainties, uncertain behavioral effects, and unknown appli-
cation of rules in practice, the behavioral effects of the climate change regime are not
always unambiguously synergistic or disruptive. For example, whether and to what
extent wetland conservation and management regulated under the Ramsar Conven-
tion on wetlands will benefit from additional resources made available through the
climate change regime or may be harmed by conversion of wetlands for carbon se-
questration depends heavily on the future development and application of relevant
rules.

The relations of the climate change regime with nonenvironmental institutions
have been disruptive more frequently than those with other environmental institu-
tions. Of the five identified environmental-economic interactions with ICAO, IMO,
the WTO, the World Bank, and the EU electricity market, all except the one con-
cerning the World Bank have been disruptive. In contrast, only five of the about
twenty interactions with other environmental institutions have resulted in disrup-
tions (including the interaction with the OSPAR Convention; see chapter 5).

Political decision making can lead to improvements. For example, some decisions
have been made in the framework of the climate change regime to mitigate the
disruptive effect on the CBD (Jacquemont and Caparrds 2002). The relationship be-
tween the climate change regime and the CBD as well as the Convention to Combat
Desertification and the Ramsar Convention and others are also actively managed to
enhance synergy. Since most cases have a potential for further improvement, the
situation may change in the future.

Requesting Change from Unfriendly Institutions: Regulatory Competition between
the Kyoto Protocol and ICAO and IMO

Although climate change is not among their main concerns, ICAO and IMO started
to address GHG emissions from international transport in response to a request
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contained in the 1997 Kyoto Protocol. Both organizations have, however, been far
from enthusiastic about the newly acquired task. The limited action they have taken
has mainly been driven by the threat of regulation by the climate change regime and
of unilateral action by major players. A more elaborate analysis of this case of Inter-
action through Commitment can be found in Oberthiir 2003.

Structure and Objectives of ICAO and IMO

ICAO and IMO are the prime international organizations responsible for interna-
tional aviation and shipping, respectively. Their major objectives are the promotion
and enhancement of these modes of international transport. Shipping and aviation
interests (owners, builders, operators) are their main stakeholders. As of mid-2005,
ICAO had 188 and IMO 165 member states (http:/www.icao.int; http:/f[www.imo
.org).

IMO possesses an Assembly of all parties, a Council with a limited membership
elected by the Assembly, and various committees. Its supreme governing body is
the Assembly. In between its biennial meetings, the Assembly’s functions are largely
performed by the Council. However, with respect to the central task of IMO—the
elaboration of international agreements (Art. 3(b), IMO Convention)—the Council
may not recommend adoption of regulations or amendments to such regulations on
behalf of the Assembly. IMO agreements become binding on parties subject to their
ratification (http://www.imo.org).

While ICAO also possesses an Assembly, a limited-membership Council, and
various committees, its supreme governing body is the Council. The Assembly meets
once every three years and provides general policy guidelines for the work of the
other ICAO bodies framed in “Assembly Resolutions.” The Council governs the or-
ganization in the interim. In addition to passing resolutions and recommendations,
it adopts legally binding standards and recommended practices that are included in
annexes to the ICAO Convention. An international standard adopted by the Coun-
cil immediately binds all ICAO members that do not explicitly decide to deviate
from the standard. Member states undertake to comply with the organization’s reg-
ulations, which also apply over the high seas (Art. 12, ICAO Convention; see Buer-
genthal 1969; http://www.icao.int).

Both organizations have assumed at least partial competence for regulating envi-
ronmental matters relating to their mode of international transport. In the case of
IMO, such authority is an explicit part of its mandate. According to Article 1(a) of
its Convention, the purposes of IMO include “to encourage the general adoption
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of the highest practicable standards in matters concerning maritime safety, efficiency
of navigation and the prevention and control of marine pollution from ships.”
Among the five open-ended committees of the organization is a Marine Environ-
ment Protection Committee (MEPC) that is primarily concerned with adopting and
amending the organization’s environmental conventions and reports to the Council
and the Assembly. IMO has adopted a number of conventions addressing marine
pollution and oil spills, most importantly the International Convention for the Pro-
tection of the Marine Environment from Pollution by Ships of 1973/78 (MARPOL
1973/78).

In contrast, environmental protection is not among the explicit objectives of
ICAO (compare Art. 3, IMO Convention, and Art. 44, ICAO Convention). How-
ever, according to Article 44(d) of the ICAO Convention, the organization aims at,
inter alia, meeting “‘the needs of the peoples of the world for safe, regular, efficient
and economical air transport.” The Convention allows for the establishment of
committees as appropriate (Diederiks-Verschoor 1993, 36—40). The Committee on
Aviation Environmental Protection (CAEP) that was established by the ICAO Coun-
cil in 1983—superseding two committees on aircraft noise and aircraft engine emis-
sions created in the 1970s—prepares the Council’s decisions on environmental
matters. ICAO has elaborated a limited number of environmental standards, most
importantly regarding nitrogen oxide emissions of aircraft.

The Trigger of the Interaction: The Request by the Kyoto Protocol
A request of the climate change regime to ICAO and IMO marks the beginning of
the interaction (figure 3.1). Article 2.2 of the Kyoto Protocol implicitly contains this
request by committing industrialized countries to “pursue limitation or reduction
of emissions of greenhouse gases not controlled by the Montreal Protocol from
aviation and marine bunker fuels [i.e., the fuel sold to and burned by aircraft and
ships in international transport|, working through the International Civil Aviation
Organization and the International Maritime Organization, respectively.” It was
the result of a political deadlock during the elaboration of the Kyoto Protocol. In
protracted discussions, the parties to the UNFCCC were unable to reach agreement
on how to deal with GHG emissions from international transport. Consequently,
such emissions are not subject to the emission targets agreed on in Kyoto, and the
parties decided to turn to ICAO and IMO (Oberthiir 2003, 193).

International transport contributes a significant and growing share to global GHG
emissions. According to the available data, international aviation and shipping
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Figure 3.1
Kyoto Protocol triggers action by IMO and ICAO

account for about 4 percent of global CO, emissions in total. This is in the range
of German CO; emissions in the 1990s. The IPCC has estimated the share of inter-
national aviation to have amounted to about 2 percent in 1992. Aviation’s overall
contribution to radiative forcing even amounted to 3.5 percent due to other factors
(buildup of ozone, contrails, and so on). International shipping has been found to
have been responsible for about 1.8 percent of global CO, emissions in 1996 (while
accounting for a much larger volume of freight than air transport). While CO, emis-
sions from aviation were set to increase dynamically by about 3 percent per year be-
tween 1990 and 20135, shipping emissions are to increase by at least 1-2 percent per
year (IPCC 1999; IMO 2000; WBGU 2002; UNFCCC 2002). On the basis of these
growth rates, emissions from international transport would double around 2020.
The request of the Kyoto Protocol increased the pressure on IMO and ICAO to
address GHG emissions from international transport. The Protocol committed its
parties (in particular industrialized-country parties) to take action on GHG emis-
sions from international transport. Because of the large overlap in membership, this
commitment essentially concurrently extended to most member states of IMO and
ICAO. Furthermore, the commitment contained the implicit threat that restrictions
on GHG emissions from aviation and marine bunker fuels could in principle be
imposed under the climate change regime, which would be of immediate relevance
to air and sea transport fostered by ICAO and IMO. The regulatory competition



Climate Change Regime 63

with the climate change regime has been an important motivation for both organi-
zations’ efforts to deal with climate change. Thus, the ICAO Assembly called on the
ICAO Council not to leave the initiative on aviation matters related to the environ-
ment “to other organizations” (Abeyratne 2001, 38). Less strongly, the IMO As-
sembly declared that IMO “should take the lead in developing GHG limitation
and reduction strategies and mechanisms for international shipping” (IMO 2003).
Overall, the case for taking action on climate change within both organizations
was strengthened.

The threat of regulatory competition has, however, remained weak. First of all,
the Kyoto Protocol only entered into force in 2005. In the interim, regulation of
GHG emissions from international transport had basically fallen off the agenda of
the UNFCCC for several years after Kyoto. Activities within the UNFCCC focused
on, and remained confined to, improving the informational basis. Initiatives by the
EU and others regularly failed to significantly advance the issue due to resistance in
particular by the United States and oil-producing countries (Oberthiir 2003, 199).

Another potential driving force, the threat of unilateral action, has also remained
weak. Transnational aviation and shipping interests at times prefer uniform inter-
national regulation to a disparate regulatory environment with widely varying na-
tional standards. Norway introduced taxation of kerosene in spring 1999 but was
forced to abandon the tax when international airlines complained and refused to
pay (Oberthiir and Ott 1999, 112). The EU has also considered introducing an
emission charge/levy for (international) air transport for several years (European
Commission 1999). In 2001, the EU Environment Council declared that the EU
should take action if no concrete measures were agreed on within ICAO by 2002
(Council of the European Union 2001, para. §5). However, no specific action was in
sight as of the end of 2004. Shipping has received less attention mainly due to the
fact that it is considered relatively environmentally friendly as compared with air
transport. Although the EU announced that the European Commission would iden-
tify and undertake specific actions to reduce GHG emissions from shipping if no
such action was agreed on within IMO (ECON 2003, 19), no initiative has resulted
yet.

The Response by ICAO and IMO: Slow with Uncertain Results

Although they had recognized the problem of climate change before, both ICAO
and IMO started to consider effective action on GHG emissions primarily in re-
sponse to the Kyoto Protocol. ICAO had emphasized the need for further study of
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the problem in the early 1990s (Crayston 1993, 53) and requested the afore-
mentioned Intergovernmental Panel on Climate Change (IPCC) in 1996 to prepare
what became the IPCC Special Report on Aviation and the Global Atmosphere
(IPCC 1999). Referring to the Kyoto Protocol, the thirty-second ICAO Assembly in
1998 then asked the CAEP “‘to study policy options to limit or reduce the green-
house gas emissions from civil aviation, taking into account the findings of the
IPCC special report and the requirements of the Kyoto Protocol” (ICAO 1998, Ap-
pendix F; see also Crayston and Hupe 2000, 32). IMO first addressed the issue
in September 1997 when the Kyoto Protocol was already looming. An IMO confer-
ence called on the organization to undertake a study of CO, emissions from ships
and the MEPC to identify feasible CO,-reduction strategies. In November 1998,
the MEPC decided to commission a study on GHG emissions from ships, noting
explicitly that IMO had the mandate from the Kyoto conference to address the issue
(Fayette 2001, 204-208). The study was presented in mid-2000 (IMO 2000).

Both organizations originally considered a similar range of measures (including
levies and charges, voluntary measures, technical and operational measures, emis-
sion standards, and emissions trading), and they have reached similar conclusions
on a number of them. The potential of voluntary measures is rather limited in both
international aviation and shipping, given that governments lack a stick to move in-
dustry beyond “business as usual” (ECON 2003, 26-27, 36; IMO 2000; Bode et al.
2002, 175-176). Realization of technical and operational improvements is further
considered and promoted by both ICAO and IMO (ICAO 2004, Appendix H;
IMO 2003), but is either expected to occur regardless of further action in the fore-
seeable future (IPCC 1999) or hinges on provision of appropriate incentives for
shipbuilders and shipowners (IMO 2000). Finally, both organizations have in effect
dismissed emission standards and internationally coordinated levies or charges as
impractical or unwarranted (despite continuing proposals for their introduction:
e.g., WBGU 2002). The abandonment of emission standards is particularly note-
worthy in the case of the IMO, because of the organization’s experience with such
standards. In particular, it had been considered that GHG emission standards could
become part of Annex VI of the IMO-administered MARPOL Convention on
air pollution from ships that was elaborated in the 1990s (Fayette 2001) and cur-
rently contains standards for emissions of sulfur dioxide and nitrogen oxides (Pisani
2002).

ICAO has been particular in its discouragement of the unilateral introduction of
levies by individual countries. An ICAO recommendation on reciprocal tax exemp-
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tions for foreign aircraft has become the norm in international air transport by its
incorporation into most bilateral air transport agreements between states. While
introducing an emission charge might in principle still be possible, it is difficult to
design such a charge so that it would not be considered taxation. In addition,
ICAO has defined rather restrictive guidelines for emission-related levies. Accord-
ingly, “The funds collected should be applied in the first instance to mitigating
the environmental impact of aircraft engine emissions” (addressing specific damage,
funding research). Furthermore, such charges should not serve any fiscal aims,
should be related to costs, and “should not discriminate against air transport
compared with other modes of transport” (ICAO 1996; see also Abeyratne 2001).
While this policy is not legally binding on members and leaves some room for
interpretation, the ICAO Assembly mandated further work on the issue by 2007
and, in the interim, urged countries to refrain from unilateral action (ICAO 2004,
Appendix I).

Despite the similarities mentioned above, ICAO and IMO have headed off in
different directions. The ICAO Assembly assigned priority to the development of
“open emissions trading for international aviation” by the Council (ICAO 2001,
Appendix I). An “open” emissions-trading system could be connected to the
emissions-trading system under the Kyoto Protocol and would thus allow aviation
to trade emission permits with other sectors. To implement such a system, a cap on
emissions from aviation would need to be defined and the resulting amount of emis-
sion allowances allocated to the aviation industry. Given the inconclusiveness of
many years of discussions on the allocation of emissions from international trans-
port under the UNFCCC, resolving this issue will represent a major challenge for
ICAO. The ICAO schedule originally aimed at finalizing related proposals to the
UNFCCC by 2003 (Abeyratne 2001). In 2004, however, the ICAO Assembly
endorsed the further development of an open emissions-trading system for interna-
tional aviation and repeated its previous instruction to the ICAO Council “to de-
velop concrete proposals and provide advice as soon as possible to the Conference
of the Parties of the UNFCCC” (ICAO 2004, Appendix I).

While it had originally also put emphasis on emission standards and emissions
trading (MEPC 2002; UNFCCC 2002; ECON 2003, 12-13), IMO has shifted its
focus toward “GHG emission indexing.” GHG emission indexing refers to the
determination of a set of environmental criteria (emission standards, technological
and operational measures) that can be used to give an index to each vessel indicating
its GHG emission performance. It can provide a basis for differentiating taxes, port
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dues, and charges or insurance rates, but had not received a particular blessing in
the aforementioned IMO study of 2000 (IMO 2000, 150-151). GHG emission
indexing grants particular flexibility to shipownersfoperators, since they can choose
between different components of the index for achieving any required improvement.
At the end of 2003, the IMO Assembly adopted a resolution on “IMO Policies and
Practices Related to the Reduction of Greenhouse Gas Emissions from Ships” that
had been prepared by a Correspondence Group established by the MEPC (MEPC
2002; UNFCCC 2002). The resolution in particular mandates the MEPC to de-
velop GHG emission indexing further. The resolution also allows further work on
emissions trading by calling for the evaluation of “market-based solutions” (IMO
2003). In 2004, the MEPC further developed a CO;-indexing scheme and asked
members to apply it in a trial period (http://www.imo.org). The work has, however,
not resulted in any binding measures yet.

Conclusions and Outlook

ICAO and IMO have started consideration of action on GHG emissions from avia-
tion and maritime transport, but have not gone beyond “symbolic” action yet. More
than seven years after the adoption of the Kyoto Protocol, neither of the organiza-
tions has agreed on any tangible measures, and it is doubtful whether this situation
will change in the foreseeable future. On the one hand, climate change does not be-
long to their core concerns, contributing further to an already heavy workload, and
mitigating emissions from international aviation and shipping may even be consid-
ered incompatible with the organizations’ main objective of furthering these sectors.
On the other hand, the threat of regulatory competition by the climate change re-
gime, the EU, and individual countries has remained rather weak. Furthermore, dis-
agreement over whether any measures would have global coverage or should only
apply to industrialized countries has delayed progress.

In the case of IMO, the slow progress is also due to two other factors. First, IMO
has perceived sea transport as part of the solution rather than as part of the prob-
lem. Shipping is seen as a comparatively environmentally friendly transport mode
and its contribution to climate change as “relatively small” (MEPC 2002; see also
IMO 2000, 169; UNFCCC 2002). Second, IMO has stressed that placing an addi-
tional burden on shipping requires similar measures to be taken with respect to
other modes of transport (i.e., aviation). Otherwise, shipping might become uncom-
petitive, which would lead to a modal shift to less environmentally friendly modes of
transport (IMO 2000; UNFCCC 2002).
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The lack of coordination between ICAO, IMO, and the climate change regime
provides a further indication of the current stalemate. The demand for coordination
is apparent not only because there is a need to ensure that international aviation and
shipping contribute their fair share to the overall endeavor. A particular demand for
coordination exists with respect to an open emissions-trading system envisaged by
ICAO because it requires compatibility with the system of emissions trading under
the Kyoto Protocol. To date, however, members of the three institutions have
responded to this demand for coordination primarily by exchanging information
through mutual participation in meetings and reporting on relevant developments
and decisions by the respective secretariats. In reality, reports have triggered little
substantive debate and have resulted in very limited follow-up. As a result, members
of the climate change regime may identify insufficiencies and incompatibilities of any
measures only after [CAO and IMO have elaborated them (see in more detail Ober-
thiir 2003, 200-202).

On the basis of the preceding analysis, we can identify in particular three options
for enhancing the willingness and ability of ICAO and IMO to take effective action
in the future:

1. Since the potential regulatory competition by the climate change regime has al-
ready been a significant driving force in the past, continuing work on measures to
limit and reduce GHG emissions from international transport within the climate
change regime could help keep up the pressure on ICAO and IMO. The entry into
force of the Kyoto Protocol in early 2005 may improve this prospect.

2. The implementation of domestic action by individual states could enhance the
willingness of aviation and shipping interests as well as state governments to accept
effective international regulation. Because the EU is the biggest contributor to
bunker-fuel emissions by contributing a good third of reported emissions of this
source from industrialized countries, it is less constrained by considerations of com-
petitive disadvantages than others and appears particularly suited to taking such
action. Other OECD countries in favor of effective action to address, in particular,
GHG emissions from aviation (e.g. Norway, Switzerland, New Zealand) could be
expected to get on the EU “bandwagon” by taking equivalent action.

3. Through their deliberation, ICAO and IMO may “learn” that effective action
on climate change is compatible with and may even be supportive of their general
objectives. Controlling GHG emissions may not appear to be immediately and di-
rectly supportive of the orderly development of international shipping and air
transport. However, GHG emission control may well increase its legitimacy and
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acceptance, and can thus contribute to achieving the core objectives of ICAO and
IMO. Public-awareness campaigns about the environmental impacts of interna-
tional transport may further such a learning process.

Potential for creating synergy between the climate change regime and IMO and
ICAO thus exists. Should ICAO and/or IMO fail in their efforts, however, GHG
emissions from international transport may have to be addressed by the climate
change regime. Even if the targeted organizations took action, measures under the
UNFCCC and its Kyoto Protocol could complement such regulation.

Facilitating and Strengthening International Cooperation on Climate Change: The
EU Burden-Sharing Agreement

On the basis of an agreement on differentiated targets of the then fifteen EU member
states reached in March 1997, the EU constituted the major leader in the Kyoto
negotiations. Without this Burden-Sharing Agreement, a similar leadership coalition
could not have emerged. Consequently, the Agreement facilitated and strengthened
the commitments agreed to in Kyoto (Interaction through Commitment). Subse-
quently, the Kyoto Protocol prompted the codification of the burden sharing in EU
law, which strengthened the Protocol’s implementation by subjecting compliance
of EU member states with their quantitative emission commitments to the special
enforcement powers of the EU.

Strengthening and Facilitating Agreement in Kyoto
The EU member states reached a first Burden-Sharing Agreement about nine months
prior to the Kyoto conference in March 1997. It foresaw differentiated targets for
the individual member states ranging from +40 percent for Portugal to —30 percent
for Luxembourg and amounted to an overall GHG emission reduction of 9.2 per-
cent. The Agreement remained conditional on an acceptable outcome of the interna-
tional negotiations. It was a consequence of the EU’s long-established objective
to act jointly in international climate policy, because competence in this area is
shared between the EU and its member states (Oberthiir and Ott 1999, 141-142).
Table 3.2 provides the differentiated targets under the Burden-Sharing Agreement
of 1997 together with the figures as adapted to the outcome of the Kyoto negotia-
tions in 1998 and subsequently codified in EU law in 2002.

The Agreement of 1997 committed the EU member states to a common position
and thus established the EU as a powerful leading coalition favoring stringent emis-
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Table 3.2
The EU Burden-Sharing Agreements of 1997 and 1998/2002

1997: emission 1998/2002:

reduction by emission reduction
Member state 2010 by 2008-2012
Luxembourg —-30% —28%
Denmark -25% -21%
Germany —25% —21%
Austria —25% —-13%
United Kingdom -10% -12.5%
Belgium —-10% -7.5%
Netherlands —-10% —6%
Italy 7% —6.5%
Finland 0% 0%
France 0% 0%
Sweden +5% +4%
Ireland +15% +13%
Spain +17% +15%
Greece +30% +25%
Portugal +40% +27%
EU-Total —-9.2% —-8%

Note: While targets of 1997 relate to CO,, CH4 and N, O, targets of 1998/2002 relate to all
GHGs regulated under the Kyoto Protocol.

sion reductions in the negotiations on the Kyoto Protocol (figure 3.2). It took the
form of Council conclusions that do not bind member states legally but entail a
strong political commitment. The differentiated targets of EU member states under
the Agreement of 1997 are indicative of the range of positions of individual member
states. However, several EU member states had to make concessions so that the
Agreement went significantly beyond the original aggregate of the positions of indi-
vidual EU member states (e.g., Ringius 1999). In the absence of the Burden-Sharing
Agreement, member states would thus have pursued widely diverging interests (table
3.2), with some of them probably favoring even less stringent targets. Overall, the
Agreement created an otherwise unlikely coalition of fifteen industrialized countries
in the Kyoto negotiations.

First of all, acting as a united coalition, the EU facilitated reaching agreement
in Kyoto by reducing the number of negotiating parties. The trilateral negotiations
between the United States (with an emission share of 36.1 percent), Japan (8.5
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Figure 3.2
EU Burden-Sharing Agreement facilitates and strengthens Kyoto Protocol

percent), and the EU (24.2 percent) in Kyoto covered more than 68 percent of indus-
trialized countries’ CO; emissions in 1990. Reaching a similar coverage without the
EU acting in unity would have meant increasing the number of negotiating parties
at least to eight (United States, Japan, Germany, United Kingdom, Canada, Italy,
Poland, France)? or, alternatively, seventeen (if all EU member states had been
involved separately). Such an increase would have placed a considerable burden
on the negotiations and would have increased the likelihood of failure, because it is
“almost axiomatic that the more parties (and issues), the higher the costs, the longer
the time, and the greater the informational requirements for a negotiated settle-
ment” (Sebenius 1983, 308-309). It would have added to an already very high com-
plexity and great time pressure (on the negotiations in Kyoto, see Oberthiir and Ott
1999, chap. 7). In addition, it would have been difficult to establish which countries
were to participate in the core negotiations without the EU acting in a unitary fash-
ion, since there is no clear line between countries such as France (2.7 percent), the
United Kingdom (4.3 percent), Canada (3.3 percent), and Italy (3.1 percent) (emis-
sion shares according to the Appendix of the Kyoto Protocol).

The EU acting in unity was also instrumental in achieving concessions from Japan
and the United States and thus in strengthening the targets agreed on in Kyoto.
In the political bargaining process with the United States and Japan—which was
complemented by pledges of other industrialized countries—the EU, based on its
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Burden-Sharing Agreement, supported the deepest GHG emission cut of 15 percent.
In the absence of a common EU position, stringent targets would have received far
less international support because only some member states would have supported
them. The United States (stabilization) and Japan (small reduction) would have
found it much easier to defend their positions because they would have been neatly
in the middle of other countries. Accordingly, Australia, which demanded a growth
target for itself, unsuccessfully tried to establish the differentiated targets of EU
member states as the reference point in the international negotiations by propos-
ing that industrialized countries’ targets should be within a range of —30 percent
to +40 percent (Oberthiir and Ott 1999, 144). But compared with the common
position of the EU, the other major players came under pressure. They eventually
accepted targets close to the EU’s (EU: —8 percent; United States: —7 percent; Japan:
—6 percent) (on the negotiations see Oberthiir and Ott 1999, chaps. 4-7). Accord-
ingly, there is broad agreement in the literature that without the EU, the commit-
ments by the United States and Japan would have been lower.

The Revision of the Burden-Sharing Agreement: Supporting Effective Climate
Protection
The first interaction between the EU Burden-Sharing Agreement and the Kyoto
Protocol resulted in two follow-up cases. First, the Kyoto Protocol triggered the re-
vision of the Burden-Sharing Agreement and its codification in supranational EU
law (Interaction through Commitment). Second, as a result of this codification, the
supranational enforcement mechanisms of the Union provide a particular incentive
to EU member states to comply with their Kyoto targets and thus support the effec-
tive implementation of the Protocol (Behavioral Interaction).

While there was no time in Kyoto to fix targets for each EU member state, Article
4 of the Kyoto Protocol allowed any group of countries to fulfill their commitments
under the Protocol jointly and, to this end, to redistribute their emission allowances
among them.3 After notification of the secretariat at the time of ratification, the re-
distribution cannot be further modified. EU member states had an obvious interest
in using Article 4, which had been included at the EU’s request. Given the internal
differences in starting points and positions, the then fifteen EU member states and
the EU itself could only become parties to the Kyoto Protocol if they redistributed
their common target of —8 percent under Article 4. It is worth highlighting that, by
means of Article 4, the Kyoto Protocol in fact delegated the task of fixing targets for
individual EU member states to the EU itself. The Kyoto Protocol thus indirectly
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made use of the comparatively sophisticated framework of decision making of the
EU to reach binding agreement between member states, which is the daily bread of
the Union. As a result, the international negotiations were relieved of the burden of
establishing targets for fifteen states.

EU member states agreed on a revised Burden-Sharing Agreement in mid-1998
and codified it under supranational EU law in 2002. The Agreement of 1997 needed
adaptation in light of the outcome of the Kyoto negotiations. While the 1997 Agree-
ment had been related to three GHGs (CO,, CH4, N,O), the Kyoto targets also
included fluorinated GHGs. The Kyoto Protocol established a commitment period
of 2008-2012, whereas the 1997 Agreement referred to 2010 as a single target
year. Finally, the latter amounted to overall reductions of 9.2 percent, while the
common EU target under the Kyoto Protocol was —8 percent. Targets of individual
member states under the revised Burden-Sharing Agreement range from 427 percent
for Portugal to —28 percent for Luxembourg (table 3.2). The 1998 Agreement be-
came legally binding in spring 2002 as part of the Council Decision to ratify the
Kyoto Protocol (European Union 2002). The UNFCCC Secretariat was notified on
ratification of the Protocol on May 31, 2002.

The codification of the Burden-Sharing Agreement in supranational law has cre-
ated an additional incentive for EU member states to comply with their commit-
ments under the Protocol and thus supports climate protection. It hardened the
international commitments of EU member states to limit and reduce GHG emis-
sions. By means of the Council Decision, the Agreement became part of the supra-
national law of the EU and is thus subject to the supranational adjudication and
enforcement mechanisms of the Union. In particular, the European Commission
will monitor EU member states” compliance with their targets and may initiate in-
fringement proceedings, if required. As a result, noncompliant member states may
be brought before the European Court of Justice (EC]J), which issues binding rulings
and may even authorize financial penalties to be imposed by the Commission. While
a similar enforcement mechanism does not exist for any other party to the Kyoto
Protocol, it provides a powerful additional incentive for EU member states to
comply with their Kyoto targets and thus enhances climate protection.

Conclusions

Reflecting climate change’s manifold causes and consequences, the international
regime on climate change influences and is influenced by a great number of other
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international institutions and EU legal instruments. A considerable potential exists
for further interactions that may materialize in the future. Institutional interactions
of the climate change regime cover all three major causal mechanisms. On some
occasions, they have resulted in synergy, while leading to tensions on others, in par-
ticular if involving institutions from other policy fields. In many cases, there is po-
tential for creating or enhancing synergy.

The horizontal interaction with ICAO and IMO followed the causal mechanism
of Interaction through Commitment and exemplifies the at times problematic rela-
tionship between the climate change regime and economic institutions. The Kyoto
Protocol’s request to ICAO and IMO committed the members of the climate change
regime (in particular industrialized countries) to addressing GHG emissions from
international transport. The request created pressure on both organizations and
empowered the proponents of action on GHG emissions among their members be-
cause it carried the implicit threat of regulatory action under the climate change re-
gime, if ICAO and IMO failed to take action. In response, both organizations have
begun to address the issue. However, coordination between them and with the cli-
mate change regime has barely occurred yet. Furthermore, the objectives of ICAO
and IMO to enhance international air and sea transport hardly led them to advance
their efforts of their own accord. In addition, the threat of regulatory competition by
the climate change regime and individual actors has remained weak. As a result, nei-
ther of the organizations has gone beyond “symbolic” action, and little progress in
addressing GHG emissions from international transport has been achieved to date.
Under the circumstances, the future success of the interaction is also in doubt. Prog-
ress may in particular be driven by (1) a strengthened threat of regulatory action
within the climate change regime, (2) domestic action by the EU and other countries,
and (3) a learning process within ICAO and IMO. In any event, the request of the
Kyoto Protocol begs the question of which of the institutions involved will regulate
GHG emissions from international aviation and shipping (and to what extent).

The vertical interaction with the EU Burden-Sharing Agreements of 1997 and
1998/2002 demonstrates the potential of the EU to promote the development and
implementation of international institutions. The Agreement of 1997 triggered a
case of Interaction through Commitment, facilitating and strengthening agreement
on the Kyoto Protocol. By committing EU member states to a stringent joint target,
the Agreement united the EU to form a leadership coalition pushing for strong
emission limitation and reduction targets in the Protocol negotiations. This coalition
even included EU member states that would not have requested strong commitments
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on their own. As a result, the EU was able to secure more stringent commitments
from its negotiating partners in Kyoto than would otherwise have been the case.
Furthermore, getting to agreement in Kyoto was significantly facilitated primarily
because the number of core negotiating partners was reduced to three.

As a follow-up, the Kyoto Protocol in effect delegated to the EU itself the dis-
tribution of the EU target to individual member states. The international process
was thus relieved of this task and the advanced decision-making capacity of the EU
employed to this end. The resulting Burden-Sharing Agreement of 1998/2002 in
turn supported the implementation of the Protocol by subjecting EU member states
to the particular enforcement powers of the European Union. In case of noncompli-
ance, EU member states may face financial penalties authorized and enforced by the
European Court of Justice. In this way, the Burden-Sharing Agreement significantly
hardens the quantitative emission commitments for EU member states. This find-
ing contrasts starkly with persistent allegations by other OECD countries and the
United States in particular that the allowance to fulfill their commitments jointly
represents an unjustified preferential treatment of EU member states (Oberthiir and
Ott 1999, chap. 12).

Under certain circumstances, the EU can thus help advance international negotia-
tions decisively and can strengthen the implementation of international commit-
ments. EU member states could credibly commit to the targets of the Burden-Sharing
Agreement because the supranational structure of the EU facilitates concluding
binding agreements (which is the daily bread of EU policymaking). The EU provides
a forum for twenty-five countries at present to coordinate their position and to share
and implement their international commitments by employing the supranational
powers of the EU. It may also be possible to take advantage of the particularly
high “problem-solving capacity” of the EU more frequently in other contexts in
which it can be left to the EU to share/implement a joint international commitment.

Notes

1. Legally, the European Community (EC), not the EU, is a party to both the UNFCCC and
the Kyoto Protocol, in addition to the member states. I nevertheless refer to the EU through-
out this chapter for ease of reference.

2. Based on the assumption that Russia would also not have participated under these circum-
stances; for the percentage figures see the Appendix of the Kyoto Protocol.

3. While the Agreement facilitated the negotiations on targets, the issue of how to design the
resulting Article 4 of the Kyoto Protocol placed an additional burden on negotiators; see
Oberthiir and Ott 1999, chap. 12.
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The Convention on Biological Diversity: Tensions
with the WTO TRIPS Agreement over Access to
Genetic Resources and the Sharing of Benefits

G. Kristin Rosendal

Biological diversity is a broad concept that has been used to embody the variability
among all living organisms, including diversity within species (genetic diversity),
among species, and among ecosystems. The issue of biological diversity constitutes
one of today’s greatest challenges, for several reasons. There is an increased aware-
ness and scientific agreement that the current rate of species extinction is extremely
high compared to the natural average rate (Wilson 1988; Heywood 1995, 232). As
the new biotechnologies greatly enhance the potential utility areas of the world’s
genetic resources, the economic interests linked to these resources are soaring.! One
combined effect of these two trends has been a greatly enhanced interest in intellec-
tual property rights and in access to genetic resources and associated technologies.

Among the international instruments that deal with the various facets of biodiver-
sity management, the central treaty is the Convention on Biodiversity (CBD) that
was signed in Rio de Janeiro in 1992 and provides an overall legal framework for
the issue area. The CBD is not the first international treaty to address species or hab-
itat conservation, but it is the first to comprehensively address conservation, sustain-
able use, and equity issues related to biological diversity worldwide. Because of the
CBD’s broad scope, it is hardly surprising that it interacts with a great many other
international institutions and EU legal instruments relating to other aspects of na-
ture conservation but also to economic issues (in particular patenting and intellec-
tual property rights).

This chapter explores the institutional interactions of the CBD in general and
analyses in detail the way the CBD and the Agreement on Trade-Related Aspects
of Intellectual Property Rights (TRIPS Agreement) under the World Trade Organi-
zation (WTO) have influenced each other’s implementation and performance. To
this end, first the general features of the CBD are briefly introduced. Then, an over-
view of pertinent interactions between the CBD and other international institutions
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as well as one EU legal instrument is provided. The main analysis of the chapter
concerns diverging incentives for behavioral activities stemming from the CBD and
the TRIPS Agreement. It examines the claim that both regimes may undermine each
other’s implementation by inducing behavioral changes that run counter to the
objectives of the other institution. This case of interaction is not only of interest be-
cause of the salience of the underlying political conflict. It also provides an interest-
ing example in which influence runs both ways and the two institutions involved
concurrently undermine each other in an “arms race” fueled by different actors pur-
suing their interests based on the diverging norms emanating from the two regimes.

The Convention on Biological Diversity

The CBD entered the international negotiation arena in 1989, was signed at
the 1992 UN Conference on Environment and Development (UNCED) in Rio de
Janeiro, and entered into force in December 1993. The CBD is governed by a Con-
ference of the Parties (COP) that is supported by a Subsidiary Body on Scientific,
Technical, and Technological Advice (SBSTTA). The CBD secretariat is located in
Montreal and has 36 professionals and 26 support staff (2003-4). As of mid-2005,
188 states had ratified the CBD.

The Convention on Biological Diversity is built on a threefold, interacting objec-
tive: “the conservation of biological diversity, the sustainable use of its components
and the fair and equitable sharing of the benefits arising out of the utilization of ge-
netic resources” (Art. 1). To this end, the CBD introduces a number of important
commitments and instruments. Parties shall develop national biodiversity strategies,
integrate biodiversity conservation in all policy levels and sectors, identify and mon-
itor biodiversity, establish systems of protected areas, and identify activities that are
likely to have adverse effects on biodiversity. Moreover, the parties shall adopt eco-
nomically and socially sound measures to act as incentives for conservation and sus-
tainable use; establish programs for scientific and technical education and training
for identification and conservation; and provide support for such training in devel-
oping countries. The CBD is equipped with a monitoring mechanism in the form of
national reporting and an incentive mechanism in the form of the Global Environ-
ment Facility (GEF).

In several respects, the CBD constitutes a framework agreement that needs to be
further developed and specified. For example, Article 19.3 commits parties to the
CBD to consider the elaboration of a protocol addressing the safe transfer, handling,
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and use of genetically modified organisms. On this basis, the Cartagena Protocol on
Biosafety was adopted in 2000 and entered into force in 2003. While this chapter
does not address the Cartagena Protocol, the interaction between the Protocol and
the WTO is analyzed in chapter 8.

The provisions on access to genetic resources, including the equitable sharing of
the benefits of their utilization, form a central element of the CBD. The CBD defines
genetic resources as genetic material of actual or potential value (Art. 2). They may
be categorized as plant, animal, and microbiological genetic resources and are of
fundamental importance for agriculture and a number of industry sectors, including
the pharmaceutical sector. The bulk of the world’s terrestrial species are found in
tropical forests in the South (UNEP 1995, 749). In contrast, it is primarily the devel-
oped countries of the North that possess the technological and economic capacity to
reap—assisted by intellectual property rights—the ever larger benefits from the
genetic variability employed in the agribusiness and pharmaceutical industries
(Kate and Laird 1999). Because these industrial actors were pushing hard for a
strengthening of intellectual property rights systems within the TRIPS Agreement of
the WTO (Rosendal 2000), the issue of access to and sharing of benefits from the
utilization of genetic resources became central in the CBD negotiations and was
linked to the responsibility for costly biodiversity conservation.

The essential agreement within the CBD is that equitable sharing of the benefits
from the use of genetic resources is a precondition for their conservation and sus-
tainable use. Largely as a response to the general developments in patent legislation,
of which the TRIPS negotiations constituted a significant part, the CBD reconfirmed
national sovereign rights to genetic resources (Art. 15.1) and equitable sharing of
benefits from use of those resources (Art. 15.7). Access to the resources shall be
based on mutually agreed terms and be subject to prior informed consent (Art.
15.4 and 15.5). This is to ensure that the providers of genetic resources get their
fair share of the benefits derived from their use. Article 15.2 declares that the parties
shall facilitate access to the same resources. In the last phases of negotiations, and
as a direct response to the TRIPS Agreement that was being negotiated in the Uru-
guay Round of international trade talks, the CBD was equipped with Article 16.5,
which establishes that intellectual property rights (IPR) systems should “not run
counter to the objectives in the CBD.” Here, the diverging objectives constituting
the two regimes are explicitly referred to. At the same time, Article 16.2 states
that the technology-transfer process is to be consistent with “the adequate and effec-
tive protection of intellectual property rights.” Article 16.2 implies that the CBD
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sanctions IPR, but only on certain conditions that are further specified in Articles
15.4, 15.5, and 16.5. In sum, the CBD aims directly at the skewed distribution of
biological resources and biotechnology between the North and the South by provid-
ing a legal basis for developing countries to demand a share of the benefits from the
utilization of genetic resources.?

Institutional Interactions in Conservation and Management of Biodiversity

The CBD is a broad convention, encompassing and transcending a large number
of sectors and scales. Conservation and sustainable use pertain to a large array of
interrelated sectors, because the main threats to biodiversity—habitat destruction
and fragmentation, overexploitation, and displacement by introduced species—are
associated with extensive human activities in industry, agriculture, and forestry. As
a consequence, the CBD touches on a great number of international and regional
agreements. Investigating the interactions with all of them is beyond the scope of
this chapter. For example, the CBD is likely to interact with international institu-
tions aimed at fisheries management, which are not investigated here. In the follow-
ing, I provide an overview of the institutional interactions with three clusters of
instruments pertaining to biodiversity conservation, forest management, and access
and benefit sharing relating to genetic resources. These cases of interaction are sum-
marized in table 4.1. Interactions with the EU Habitats Directive are addressed in
chapter 10.

First, the CBD interacts with a number of international institutions that share the
objective of conserving biological diversity. In particular, the Convention on Inter-
national Trade in Endangered Species of Wild Fauna and Flora (CITES; see chapter
7), the Ramsar Convention on Wetlands, and the Convention on Migratory Species
of Wild Animals (CMS) belong to this “biodiversity conservation cluster.” The CBD
differs from most of the other institutions within this cluster in its strong, additional
foci on sustainable use and equitable sharing (Rosendal 2001b). However, the im-
plementation of the more specific agreements just mentioned generally contributes
to the objective of conserving biological diversity enshrined in the broader CBD.
To the extent that they lead to an effective implementation, CITES, the Ramsar
Convention, and the CMS therefore quasi-automatically support the CBD at the
outcome level (Behavioral Interaction). The institutions in this cluster attempt to fur-
ther enhance synergy by developing joint working plans and memoranda of cooper-
ation as well as cooperating on streamlining their national reporting, scientific data
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Interactions of the Convention on Biological Diversity

Biodiversity conservation cluster

Convention on International
Trade in Endangered Species of
Wild Fauna and Flora (CITES)

Ramsar Convention on
Wetlands

Convention on Migratory
Species (CMS)
Forest-management cluster

UN Forum on Forests (and
predecessors)

Kyoto Protocol

Access and benefit-sharing cluster
WTO TRIPS Agreement

FAO International Undertaking
on Plant Genetic Resources for
Food and Agriculture (1983)

FAO Treaty on Plant Genetic
Resources for Food and
Agriculture (2001)

EU Patent Directive

« Implementation of CITES helps CBD achieve its
targets.

+ Implementation of Ramsar Convention helps CBD
achieve its targets.

« Implementation of CMS helps CBD achieve its targets.

+ CBD has facilitated international forest talks that could
build on agreements reached under it.

+ Protocol provides incentives for fast-growing
monocultural forest plantations endangering biological
diversity protected under the CBD.

 TRIPS Agreement affected negotiations of the CBD on
equitable sharing/access to genetic resources.

+ TRIPS rules on patenting engender behavior at odds
with CBD objectives on equitable sharing/access.

+ CBD objectives on equitable sharing/access to genetic
resources lead to cumbersome patent protection at odds
with TRIPS Agreement.

+ FAO Undertaking influenced negotiations on CBD
regarding property rights and access to genetic resources.

+ CBD influenced FAO Treaty regarding access to
genetic resources.

+ CBD objectives on equitable sharing/access to genetic
resources influenced preparation of EU Patent Directive.
+ Patent Directive may undermine the implementation of
the CBD objectives on equitable sharing/access.
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collection, and information exchange (Rosendal and Andresen 2003; Stokke and
Thommessen 2003).

A second cluster involves the international institutions that have a specific bearing
on forest management, including in particular the UN Forum on Forests (and its
predecessors) and the global climate change regime. Forest management has been
part of the CBD agenda and has been discussed separately by governments, first in
the context of the preparations for UNCED, then in forums under the Commission
on Sustainable Development and the UN Economic and Social Council, and finally
in the UN Forum on Forests. Because of the overlap of agendas, the separate forest
discussions were able to benefit from agreements reached under the CBD on relevant
issues, which could easily be transferred and used as a basis of the forest discussions
(Interaction through Commitment). At the same time, a certain competition exists
between both processes because both the UN Forum on Forests and the CBD claim
authority over regulating forest management. This competition would become par-
ticularly prevalent, if the UN Forum were to result in the elaboration of a forest con-
vention, as some actors demand. Furthermore, the regulations emanating from the
Kyoto Protocol to the United Nations Framework Convention on Climate Change
(UNFCCC) may have a significant negative impact on forest biodiversity because
they provide incentives for establishing fast-growing monocultural forest plantations
(Behavioral Interaction). From the point of view of biological diversity, however,
such massive uniformity is synonymous with genetic erosion (Gillespie 1999; Rosen-
dal 2001c; see chapter 3).

Third, several regimes are engaged in a delicate balance between the concerns for
protecting inventions and encouraging innovations in agriculture and pharmaceuti-
cals on the one hand, and environmental and distributional concerns on the other
(Rosendal 2001a; Raustiala and Victor 2004). Both the International Undertaking
on Plant Genetic Resources for Food and Agriculture of 1983 of the Food and Agri-
culture Organization of the United Nations (FAO) and the FAO Treaty on Plant
Genetic Resources for Food and Agriculture of 2001 belong to this access and equi-
table sharing cluster. The FAO Undertaking that predates the CBD influenced its
provisions regarding property rights and access to genetic resources. Subsequently,
the CBD influenced the relevant provisions of the FAO Treaty (Interaction through
Commitment). The objective of the WTO TRIPS Agreement is to strengthen and ex-
pand IPR systems worldwide. The negotiation processes of the CBD and the TRIPS
Agreement coincided in time—between 1988 and 1993—so that what went on in
one forum affected what went on in the other. In particular, the parallel TRIPS
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negotiations enhanced the interest especially of developing countries in protecting
their claims regarding equitable sharing and access to genetic resources within the
CBD negotiations (Interaction through Commitment). As a result, both agreements
have been working at cross-purposes at the implementation level (Behavioral Inter-
action), as further detailed in the next section. It is worth mentioning that other
international institutions such as the Union for the Protection of New Varieties of
Plants (UPOV) and the World Intellectual Property Organization (WIPO) are also
active in the field. At the regional level, the EU Directive on Patents in Biotechnology
was partly influenced by the EU obligations under the CBD (Interaction through
Commitment), but nevertheless draws behavior in the same direction as the TRIPS
Agreement (Behavioral Interaction).

Intellectual Property Rights and Genetic Resources

Background

Some of the major ingredients in this interaction take us back to 1980. Originally,
international transactions of plant genetic resources were based on the principle of
common heritage of mankind. The more widely used definition of this principle
implies that the resources should be freely available and accessible to all, regardless
of economic and technological strength, and should hence be outside the reach of
intellectual property rights (Bilder 1980). This principle was gradually undermined
as patent legislation was reinterpreted to cover biological material (Mooney 1983).
This was, among other things, an effect of the rapid development of new biotechnol-
ogies, which made it possible to overcome what had previously been legal and bio-
logical barriers to patenting in biotechnology (Bent et al. 1987; Crespi 1988). In the
FAO Undertaking of 1983, developing countries pushed through an agreement that
all categories of plant genetic resources should be regarded as a common heritage of
mankind. They thus aimed to keep all types of breeding material within the pub-
lic domain and outside the scope of patents. This was in line with the basic principle
of the international gene banks—that seeds should be freely available as a source of
plant breeding and food security. International gene banks were stocked with seeds
from the most commonly used food plants and these seeds were primarily collected
from the extensive variation found in the South. In an official interpretation agreed
on at a FAO conference in 1989, however, developed countries succeeded in estab-
lishing intellectual property rights as compatible with the FAO Undertaking. This
reopened the Pandora’s Box of property rights to genetic resources.
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At that time, the United States among other countries was becoming exasperated
by the FAO negotiations on plant genetic resources. It wanted a fresh start by nego-
tiating biodiversity conservation under the auspices of the United Nations Environ-
ment Program (UNEP). However, developing countries soon succeeded in adding
sustainable use and equitable sharing to that of conservation on the CBD agenda
(Pistorius and van Wijk 1999; Rosendal 1991; Svensson 1993; Koester 1997). The
South abandoned the common-heritage strategy and successfully demanded recon-
firmation of national sovereign rights over genetic resources. A sovereign right is
not the same as a property right, because it implies that the state has the prerogative
to regulate the area—for example, by establishing property-rights regimes for the
resources in question. Simultaneously, in the Uruguay Round of trade negotiations
leading up to the WTO and the TRIPS Agreement, the United States, Japan, and less
adamantly, the EU successfully demanded that all countries should provide and re-
spect intellectual property protection in all technical fields, including biotechnology.
National sovereign rights were hence used as a compromise for accepting, on certain
conditions, the expanding use of patents in biotechnology (Rosendal 2000).

If the contentious issue of property rights had been restricted to the agricultural
sector, the controversial issue of access and benefit sharing relating to genetic
resources might have been left to the non-legally binding FAO instruments—a
Commission for plant genetic resources, a never functioning Fund, and the Under-
taking. The new biotechnologies, however, also instigated rapid developments
within the pharmaceutical sector. In this sector it is primarily the wild genetic
resources—with tropical areas of the South as a primary source—that provide raw
material for the products of biotechnology. In effect, the benefit-sharing issue came
to stay with the CBD (which the United States—concerned with its large biotechnol-
ogy sector—has persistently refused to ratify).

The developing countries had high expectations with regard to the CBD. After the
UNCED Rio Conference in 1992 a central G77 spokesperson proclaimed: “Climate
change was theirs (the developed countries)—biodiversity was ours!”3 Ten years
later, twelve countries (Brazil, China, Colombia, Costa Rica, Ecuador, India, Indo-
nesia, Kenya, Mexico, Peru, South Africa, and Venezuela) formed the Group of
Allied Mega-Biodiverse Nations to press for rules protecting their rights to genetic
resources found on their land. Since equitable sharing is still far off, the Group
now aims for more equal trade rules on patenting (Stevenson 2002). What caused
the great expectations of the South to plummet? Is part of the answer that the TRIPS
Agreement is obstructing the implementation of the CBD’s objectives? The follow-
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ing examination of the relationship between the CBD and the TRIPS Agreement is
meant to provide some answers. To this end, the TRIPS Agreement is first intro-
duced in more detail in the following, before the largely disruptive relationship be-
tween the CBD and the TRIPS Agreement at the implementation level is examined.

The WTO Agreement on Trade-Related Aspects of Intellectual Property Rights
The TRIPS Agreement forms part of the WTO agreements concluded in 1994 as the
result of the Uruguay Round of trade negotiations that had commenced in 1986. As
of April 2004, the WTO had 147 member states. The TRIPS Agreement represents
the third pillar of the WTO, along with the agreements on trade in goods and ser-
vices (General Agreement on Tariffs and Trade, GATT, and General Agreement on
Trade in Services, GATS). As such, it must be adhered to by all states wishing to join
the WTO. The TRIPS Agreement embodies the basic WTO principles of nondiscri-
mination committing WTO parties to “national treatment” (i.e., treating one’s own
nationals and foreigners equally) and “most-favored-nation treatment” (i.e., equal
treatment of all trading partners in the WTO) (Chaytor and Cameron 2000; see
also chapter 8). The TRIPS Agreement covers questions about giving adequate pro-
tection to intellectual property rights, how countries should enforce those rights,
and how to settle disputes on intellectual property between members of the WTO.
Most importantly, the TRIPS Agreement is an attempt to standardize the way intel-
lectual property rights are protected around the world and to strengthen this harmo-
nization process in all technological fields—including biotechnology. Intellectual
property includes copyright, trademarks, geographic indications, industrial designs,
patents, layout designs (topographies) of integrated circuits, and undisclosed infor-
mation, including trade secrets (http://www.wto.org).

As has been noted, negotiations of the TRIPS Agreement coincided in time with
the negotiations of the CBD. Since both agreements aimed to regulate partially over-
lapping issues, it would have been surprising if they had not already influenced each
other during their elaboration. For example, the discussions on intellectual property
rights in the Uruguay Round had significant impact on the issues of access and ben-
efit sharing pertaining to genetic resources as debated in the negotiations on the
CBD. In turn, the principles elaborated within the CBD negotiations also affected
the TRIPS agenda.

With respect to intellectual property rights to varieties of animals and plants, the
final compromise embodied in Article 27 of the TRIPS Agreement closely reflects the
relevant provisions of Article 53(b) of the European Patent Convention of 1973,
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which allowed for plants and animals to be excluded from patentability. The Euro-
pean Patent Convention applies primarily in the European Communities and is
administered by a European Patent Office (EPO). Article 27 of the TRIPS Agreement
on the one hand grants parties the right to exclude from patentability diagnostic,
therapeutic, and surgical methods for the treatment of humans and animals (Art.
27.3(a)), and plants and animals other than microorganisms (Art. 27.3(b)). On the
other hand, Article 27.3(b) obligates parties to also provide for protection of intel-
lectual property rights for plant varieties, either by patents or by an effective sui gen-
eris system (a legal system of its own kind).

Article 27.3(b) of the TRIPS Agreement therefore is of particular relevance for the
interaction with the CBD. In this respect, the central question is whether the TRIPS
Agreement leaves it up to the parties to design their own sui generis systems, or
whether they should preferably choose the breeder’s rights system provided by the
International Union for the Protection of New Varieties of Plants (UPOV). UPOV
was established by the Convention for the Protection of New Varieties of Plants of
1961, which has been revised three times since then. Its purpose is to provide uni-
form and clearly defined principles for the protection of plant breeders’ rights and
bring them more in line with patent protection. Before the last revision in 1991, the
Convention granted protection only to the final product, the variety, and not to sub-
sequent varieties bred on the basis of the protected one. Farmers were thus free to
use such seeds for next year’s sowing (“farmers’ privilege”) and breeders and scien-
tists could use UPOV-protected material for developing new products (“breeders’
exemption”), without paying royalties. As a result of the revision of 1991, however,
protection under the UPOV Convention has come to resemble patent protection on
a number of dimensions, most importantly by restricting the former provisions for
farmers and breeders (Walden 1995).

Implementation of the TRIPS Agreement Undermining the CBD

The TRIPS Agreement lays down the ground rules for what must be protected
by national patent legislation, including plant varieties and pharmaceuticals. The
changes in property-rights regimes pertaining to genetic resources originated from
developments in biotechnology. They led to the successful demand by developed
countries for all WTO members to provide and respect IPR protection, including in
the field of biotechnology. While the TRIPS Agreement does not create a single, uni-
versal patent system, it seeks to strengthen, expand the scope for, and harmonize the
domestic patent legislation in each of the member countries. Patent legislation is of a
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national character, and patent protection is applicable only in the country where it
has been granted. National patent legislation is largely drawn from international
conventions, administered by the World Intellectual Property Organization (WIPO).
As multinational corporations seek patent protection around the world, they depend
on each country’s patent office to grant those rights. Any effect of the TRIPS Agree-
ment on the CBD at the outcome level would thus have to result from strengthened
and expanded national patent systems.

The potential for disruptive behavioral effects in the implementation of the two
regimes is primarily a result of the fact that the TRIPS Agreement and the CBD pur-
sue divergent policy objectives. While equitable sharing and conservation constitute
the core norms and principles of the CBD, the TRIPS Agreement is geared to pro-
mote a time-limited exclusive right to genetic resources. The existing system of intel-
lectual property rights and patents does not accommodate nonwestern systems of
knowledge and ownership, such as community or farmers’ rights. Hence, they can
hardly contribute to enhancing equitable sharing and, in effect, they provide little in-
centive for biodiversity conservation in poor but gene-rich countries (figure 4.1).

In principle, patent protection of genetic resources, as demanded by the TRIPS
Agreement, results in restricted access to these genetic resources—while such access
is, subject to certain conditions, to be facilitated under the CBD. Access to a rich
variety of genetic resources is essential for plant breeding and food security in all
parts of the world (Kloppenburg 1988; Kloppenburg and Kleinman 1987; Berg

I CBD
TRIPS Agreement L effectiveness is
rules on patenting TrTrTrTrT T Ty ‘> negatively affected

>

WTO members
grant strengthened
patent protection

Actors
receive incentives for behavior
that neglects access to genetic
resources and benefit sharing

Figure 4.1
Implementation of WTO TRIPS Agreement undermines CBD
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1995; Harlan 1995). Applying patents to seeds from the international genebanks is
thus seen as representing a threat to the basic principle of free exchange of germ-
plasm, on which these genebanks are building (Keystone 1990; Barton and Siebeck
1992). Barton and Berger (2001, 5) conclude that “it may be very expensive or dif-
ficult for the public sector to gain access to patented technologies or to use protected
varieties for research in developing new applications for the smaller crops or subsis-
tence farmers.” On the same note, the FAO Commission on Plant Genetic Resources
has warned that “if the patent system is applied universally to living matter, includ-
ing plants and animals, and their genetic resources, then the principle of unrestricted
access will be severely eroded” (FAO 1993, 23). Developing countries maintain that
without the IPRs the question of benefit sharing would not arise and all genetic mate-
rial could be freely available in the same way as it was historically (Borring 2001).

Patenting may also be incompatible with the CBD objective of equitable sharing
of benefits because it grants exclusive rights to only some of those who have contrib-
uted to generating the benefit (Hendrickx, Koester, and Prip 1993; Crucible Group
1994; Correa 1999; Egziabher 1999). Patenting is a long and costly business that is
primarily employed by large corporations. Transnational corporations hold 90 per-
cent of all technology and product patents (Gleckman 1995). The developing world
holds no more than 1-3 percent of all patents worldwide (WCED 1987; UNDP
2000, chap. 2). Patenting is hardly a tool for indigenous and local communities,
even though these groups often harbor much knowledge about the use of biological
resources. Biotechnological products in agriculture often build on local breeders’
lines, which represent the end result of the work of generations of farmers. Likewise,
pharmaceutical products of biotechnology often build on traditional knowledge
about the medicinal traits of biological resources, such as wild plants.* There are,
as yet, no applicable models for access and benefit sharing or alternative models to
IPR laws for protection of traditional knowledge. The knowledge in its traditional
form and the nonsystematically bred cultivars hardly fulfill general patent criteria,
such as reproducibility, or the UPOV criteria of being “new, distinct, uniform and
stable” (Art. 5.1 of the UPOV Convention).

Moreover, patenting may work indirectly to reduce genetic diversity, because
patenting is largely an asset of the developed world and a handful of multinational
corporations. Protected by patents, these actors dominate the seed industry and
pursue their interest in promoting their products. In contrast, developing countries,
where much of that diversity is found in situ, have few incentives to conserve their
genetic heritage (NORD 1992; Swanson and Johnston 1999; Fauchald 2001).
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A central example for the disruptive influence of the TRIPS Agreement is the
EU Directive on Patents in Biotechnology that was adopted in 1998 after more
than ten years of negotiations in which the CBD and TRIPS-related principles
played a prominent role. The negotiation process saw the intense combat between
norms associated with the CBD and the TRIPS Agreement respectively. Several EU
member states, environmental and farmers’ groups, as well as the European Parlia-
ment strove to bring the Patent Directive more into line with obligations under the
CBD. In the end, however, the Patent Directive gave priority to patent protection for
plant varieties and pharmaceuticals without ensuring equitable sharing of benefits
from the utilization of genetic resources for patented products.’ As of September
2004, eleven member states (including France, Austria, Belgium, Germany, and the
Netherlands) are lagging behind in their implementation of the Patent Directive.®
Belgium and Denmark have made specific amendments in their domestic patent leg-
islation in order to bring it more into line with the CBD objectives.

There are also a number of related processes that support the same normative
elements as the TRIPS Agreement. The so-called TRIPS plus agreements (Dutfield
2001) are bilateral trade agreements primarily between the United States or EU and
a developing country or region, which include requirements for higher patent stan-
dards than what the TRIPS Agreement demands (Morin 2003). By 2004, about
twenty of these agreements had been concluded. For instance, the trade agreements
between the European Union and South Africa and Mexico assert that the parties
“shall ensure adequate and effective protection of IPR in conformity with the highest
international standards.”” These agreements ensure implementation in advance of
the timetable set up in the TRIPS Agreement and they often include the condition
to implement the UPOV Convention of 1991. Although building onto the TRIPS
Agreement, these “TRIPS plus” agreements represent bilateralism in contrast to the
multilateral system offered by the TRIPS Agreement.

CBD Implementation Undermining the TRIPS Agreement

In contrast to the TRIPS Agreement, the CBD has spurred a great deal of domestic
access legislation, in particular in the South. Several developing countries have added
as preconditions for access to their genetic resources that any ensuing patent appli-
cations should include and identify the source of the genetic material and the tradi-
tional knowledge used, evidence of fair and equitable benefit sharing, and prior
informed consent. For example, additional disclosure measures are found in the
common regime on access to genetic resources established under the Andean Pact by
Bolivia, Colombia, Ecuador, Peru, and Venezuela in 1996. This agreement requires
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that patent applications shall contain authorization to use traditional knowledge
(Decision 391). Another example is the 1998 African Model Law for the protection
of the rights of local communities, of farmers and breeders, and for the regulation of
access to biological resources of the Organization of African Unity (OAU; now the
African Union). This model legislation requires a permit and prior informed consent
of communities, sharing of benefits from commercial products (50 percent), and
community rights to control access to biological resources and knowledge. Cur-
rently, close to one hundred developing countries are in the process of making legis-
lation and institutional arrangements to control access to genetic resources. The
CBD lists twenty-eight such domestic legal frameworks.8

Does this legislation implementing the CBD run counter to the TRIPS Agreement?
Article 27.1 of the TRIPS Agreement lists the prevalent patent criteria of novelty, in-
ventive step, industrial application, and reproducibility. Any disclosure requirement
such as prior informed consent or proof of fair and equitable benefit sharing con-
tained in the aforementioned legislation comes on top of the TRIPS criteria. It is
not clear whether the TRIPS Agreement may prohibit members from including other
such requirements or if such activity would be incompatible with the TRIPS Agree-
ment. If this legislation were to be brought to the dispute-settlement body of the
WTO, it would have to address the WTO’s competence to rule on domestic legisla-
tion passed to implement another international instrument—the CBD (Cannabrava
2001). So far, there has been no legal testing of the two regimes.

The proliferation of access legislation in the South has brought up questions
about the effects on innovation. Some argue that the emerging legal regimes to reg-
ulate access to genetic resources in the South will be an obstacle to technological
innovations based on genetic materials (Grajal 1999). To the extent that this is the
case, it runs counter to the TRIPS Agreement, because the core objective of the IPR
systems established under it is to create incentives for innovation (see figure 4.2). On
the same note, in the eyes of the U.S. negotiation team, it was the developing coun-
tries that were trying to “hollow out” the TRIPS Agreement by using the CBD
(Raustiala 1997, 47).

Assessment and Outlook

The divergent approaches of the CBD and the TRIPS Agreement to access and ben-
efit sharing relating to genetic resources have led to the implementation of legisla-
tion in the North and the South that works at cross-purposes, and have resulted in
an “arms race.” The CBD rests on the principle that equitable sharing of biotechno-
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Figure 4.2
Influence of the CBD on the implementation of the WTO TRIPS Agreement

logical use of genetic resources is an essential element of biodiversity conservation
and hence encourages such international benefit sharing. In contrast, the TRIPS
Agreement has been set up to strengthen and harmonize intellectual property rights
in all technological fields, including biotechnology. It thus is hardly compatible with
the CBD as regards both equitable benefit sharing and, indirectly, the objective of
conservation of biological diversity. Whereas the CBD does not embody legal and
economic enforcement mechanisms, patents and intellectual property rights in gen-
eral are legally enforceable under the WTO dispute-settlement procedure. At the na-
tional level, most developed countries have complied with the TRIPS obligation of a
strengthened patent system, but have not established legislation for access and ben-
efit sharing in accordance with the CBD. The EU Patent Directive is a case in point.
Several newly industrializing countries have also complied with the TRIPS Agree-
ment as part of the package of joining the WTO (Sell 2002). In contrast, the least
developed countries have not yet complied with the TRIPS Agreement and many
developing countries have put in place legislation to implement the requirements of
the CBD concerning benefit sharing. Both sides can thus be seen to have engaged in
an arms race at the implementation level (Behavioral Interaction).

There are indications that this arms race will continue and is escalating, fueled by
the diverging incentives emanating from the CBD and the TRIPS Agreement. The
“TRIPS plus” agreements promoted by the North provide a case in point, as does
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the Substantive Patent Law Treaty pursued by developed countries in the WIPO be-
cause it makes no reference to related processes dealing with traditional knowledge
or with access and benefit sharing (Tvedt 2005). On the other hand, national mea-
sures to promote technology transfer under Article 16 of the CBD may raise WTO
“most-favored-nation” issues if Convention parties and nonparties were treated dif-
ferently. It might also raise TRIPS issues if owners of proprietary technology were
compelled to license technologies on grounds other than those prescribed in the
TRIPS Agreement. The regulatory controversy over whether TRIPS Article 27.3(b)
allows parties to design their own sui generis systems or implies the use of the plant
breeders’ rights system provided by UPOV also remains unresolved. Moreover,
institutional cooperation remains hampered because the CBD has still not been
granted observer status under the TRIPS Agreement, in spite of repeated calls from
its Conference of the Parties (COP). In the WTO TRIPS Council, the United States
has repeatedly turned down these efforts on the grounds that it does not see the need
for them.”

In this arms race, the TRIPS Agreement may be better equipped than the CBD.
The WTO and its TRIPS Agreement are stronger than the CBD in terms of compli-
ance mechanisms and in being controlled by the more powerful states. The dispute-
settlement mechanism of the WTO rates among the strongest of such international
instruments. In particular, if WTO members do not comply with the TRIPS Agree-
ment, they may become liable to economic sanctions. Also, patenting in the biotech-
nology sector is a small part of the larger issue area of international trade and
patenting in all sectors. Hence, even though the conflicts are explicitly admitted
and attended to, implementation of the CBD objectives may be hampered by the
stronger regulatory force of the TRIPS Agreement.

Nevertheless, there is ample evidence that the issue of the two regimes’ diverging
objectives is recognized in the WTO and the CBD alike, and efforts to mitigate the
conflict and increase synergy have been initiated in both forums as well as in third
institutions. Within the CBD, the COP has called for examination of the relation-
ship between the CBD objectives and the strengthened IPR systems under the WTO.
Moreover, the CBD established a working group on access and benefit sharing,
which prepared the Bonn Guidelines adopted at its sixth COP in The Hague in
2002 and further elaborated at the seventh COP in Kuala Lumpur in 2004. The
Bonn Guidelines encourage prior informed consent and mutually agreed-on terms
by making concrete suggestions for how these principles could be included in bilat-
eral bioprospecting agreements. Significantly, the Bonn Guidelines encourage dis-
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closure of country of origin in patent applications. The Guidelines also propose a
certification system for trade in genetic resources and the establishment of an inter-
national Ombudsman for monitoring infringements on bioprospecting deals. An
unresolved question is how to draw the borders with respect to other international
regimes, such as the TRIPS Agreement.

Efforts are also underway in the WTO. As a response to the high level of conflict
associated with TRIPS Article 27.3(b), plans for its revision have been in the pipeline
several times. Only the deadline for least-developed-country compliance has so far
been altered by extending it from 2005 to 2016 at the WTO Doha ministerial meet-
ing in 2001. However, an increasing number of developed and developing countries
agree on the need to modify Article 27.3(b) of the TRIPS Agreement (Cannabrava
2001). The Doha Ministerial Declaration of 2001 instructed the WTO members to
examine the relationship with the CBD. This has focused on the issue of disclosing
the origin of genetic resources used as basis for inventions when applying for pa-
tents. In 2000, Brazil demanded that Article 27.3(b) should be amended to include
as conditions for patentability (1) the identification of the source of the genetic
material; (2) the related traditional knowledge used to obtain that material; (3) evi-
dence of fair and equitable benefit sharing; and (4) evidence of prior informed con-
sent from the government or the traditional community for the exploitation of the
subject matter of the patent.!0 In addition, the EU made a turnaround on the issue
by tabling a plan to the TRIPS Council in September 2002 with the key proposal
to make disclosures (in a multilateral system) of geographic origin of biological
material used in biotechnology inventions. Patent applications would be required
to provide such disclosure, although this obligation would not constitute a “formal
patentability criterion” (European Commission 2002). The EU also addressed the
need to provide better protection of traditional knowledge and recognized the right
of subsistence farmers in developing countries to reuse and exchange seeds, even if
these seeds are covered by intellectual property rights.

Finally, a number of responses by other international forums indicate a growing
legitimacy of the CBD objectives and have the potential of mitigating the tensions
between the CBD and the TRIPS Agreement. First, UNESCO has addressed tradi-
tional knowledge and intellectual property by developing model provisions on the
protection of folklore. Second, UNCTAD runs the Biotrade Initiative, which seeks
to assist developing countries in developing, at the national level, an institutional en-
vironment to facilitate trade and investment in products and services of biological
diversity, as a means to attain the objectives of the CBD (http://www.biotrade.org/).
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Third, the WIPO Intergovernmental Committee on Intellectual Property and Genetic
Resources, Traditional Knowledge and Folklore has yet to decide on the interrela-
tion between access to genetic resources and disclosure requirements in intellectual
property applications (Baumiiller and Vivas-Eugui 2004). Another WIPO develop-
ment is the General Assembly decision of October 5, 2004, to adopt a “development
agenda.” This includes the promotion of developing-country access to knowledge
and technology, such as the World Wide Web and the Human Genome Project
(Capdevila 2004). An open question is whether this may affect the WIPO negotia-
tion process on the Substantive Patent Law Treaty, which has been insulated from
links to the access and benefit-sharing debate, or whether WIPO will mimic the
WTO in limiting cooperation with multilateral environmental agreements to the
general forums, while not allowing them as observers on more specific topics.!!
Fourth, the FAO International Treaty on Plant Genetic Resources for food and
agriculture of 2001 explicitly prohibits patenting of genetic material “in the public
domain” and “in the form received” from its multilateral system of genebanks.
This multilateral system is aimed at solving problems of access to plant genetic
resources in agriculture to ensure that the resources are available for research and
plant breeding.

Conclusion

Due to its broad scope, the Convention on Biological Diversity interacts with a great
number of other international and regional legal instruments. The link is most obvi-
ous in the case of the multitude of other agreements that also pursue the goal of na-
ture conservation, although in a more limited way than the CBD. These include in
particular CITES, the CMS, and the Ramsar Convention on wetlands. Based on this
commonality of objectives, the relationship with these agreements has been rather
harmonious. In contrast, the relationship with a number of instruments pertaining
to the use of genetic resources in biotechnology has been more problematic, includ-
ing in particular regulations to protect intellectual property related to genetic re-
sources such as the WTO TRIPS Agreement and the EU Patent Directive.

The interaction between the CBD and the TRIPS Agreement is based on different
objectives and an overlap of memberships and jurisdictional scope, and it has led to
disruptive effects on either side. Both regimes have a global membership and regu-
late the same natural resource, namely genetic resources. At the same time, they op-
erate in different policy fields and pursue different objectives (equitable sharing of
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benefits versus protection of intellectual property). With both regimes ten years into
their implementation phase, their interaction has led to disruptive effects in particu-
lar with regard to conservation of, access to, and equitable sharing of benefits from
genetic resources. The influence is arguably unintentional, but clearly anticipated.
Within both arenas, the parties acknowledge that both regimes influence each other.
Most of the interaction has been handled through collective decision making in the
two regimes and through behavioral adaptation in their implementation. The result
of the interaction so far may to some extent be viewed as an arms race. Strengthened
measures within one arena have in turn led to heavier “weapons” being applied by
the other. The TRIPS plus agreements, the negotiations on the WIPO Substantial
Patent Law Treaty, and legislation implementing the TRIPS Agreement in particular
in the North on the one hand contrast with increasingly cumbersome access reg-
ulations emerging in many developing countries on the other. Because of the in-
equality of subsistence farmers and transnational corporations that has been further
enhanced by new patent systems, the situation may be more problematic for the bio-
diversity side.

The existing tensions can be traced back to the regulatory competition between
both regimes that has so far not led to a clear delimitation of their jurisdictions.
The CBD agenda and the issue linking taking place in the biodiversity negotiations
greatly reflected the developments in the WTO/TRIPS negotiations. This was seen
most particularly in the early decision to include the issue of access to genetic
resources on the CBD agenda, which established the link to domesticated biological
resources and emphasized the need for equitable sharing of benefits. In contrast, in
the early phases, the biodiversity issue was subordinate to the more general discus-
sions in the WTO. Lately, however, this issue has entered the WTO equation in
relation to access to raw material and technological innovation. The pressure to in-
clude links to these dimensions within the TRIPS agenda has been steadily growing.

The examination of activities suggests that the quest for enhanced synergies is
hard to separate from a debate on values when different objectives clash. Policy
measures may facilitate technological innovation, improve conservation, or enhance
international equity. However, any one measure will hardly be able to achieve a top
score on all dimensions.

Therefore a need exists to increase bridge building and restore mutual trust in this
issue area. Klaus Topfer, head of UNEP, has stated that “the interrelation between
the WTO and CBD is extremely high on the agenda. We don’t want to wait until we
have conflicting cases. We want to do whatever is possible to solve the interrelations
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between them.”'2 A number of relevant activities are underway, including the FAO
Treaty on Plant Genetic Resources and the CBD Bonn Guidelines on access and ben-
efit sharing that may turn out to have mitigating effects. Other constructive activities
include the EU proposal to the TRIPS Council to make disclosure of origin of ge-
netic material an obligation. This EU proposal constitutes one among the first few
steps toward synergy, designed to increase mutual trust among the parties involved
in transactions with genetic resources. These activities may indicate that the legiti-
macy of the CBD objective of equitable sharing is gaining ground. The question of
how regimes develop legitimacy is crucial for future transactions with genetic mate-
rial and will have implications for biodiversity conservation and biotechnological
innovation alike.

Notes

1. Biotechnology traditionally includes activities such as baking bread and brewing beer,
where different organisms (such as yeast and wheat) interact to create a new product. The
concept of “new biotechnologies” indicates more direct dependency on human intervention
(recombinant DNA techniques and genomics).

2. The concepts of developing and developed/industrialized countries, or “South” and
“North,” tend to obscure significant political and economic differences within the two groups.
In this case, moreover, most countries are heavily interdependent in their use of genetic
resources. Because large parts of the international debate on biodiversity have been for-
mulated as part of a North-South conflict, and for simplicity, I will nevertheless keep to this
admittedly simplified dichotomy. The CBD treaty makes specific use of these concepts in
designating duties and rights to the parties.

3. Personal communication with Jan P. Borring, senior advisor, Norwegian Ministry of Envi-
ronment and Norwegian delegation member to the CBD negotiations.

4. Screening results from Shaman Pharmaceuticals revealed that 74 percent of the samples
that displayed promising chemical activity directly correlated with the original ethnobotanical
use in the context of traditional knowledge (Sheldon and Balick 1995, 58-59).

5. Peter Johan Schei, special advisor to UNEP, Norwegian delegation leader, and director
and chair of several working groups and scientific panels to CBD, comments: “There is indeed
a conflict and the EU Patent Directive is contrary to the intentions of the CBD” (March 6,
2002, Research Council of Norway, Conference on Sustainable Development).

6. “Biotechnology: EU Countries Still Dragging Feet over Directive on Legal Protection of
Inventions,” Europe Information Environment, 307/2.12-18.2004, p. 1II3.

7. http:/leuropa.eu.int/commy/trade/bilateral/mercosur/pr240702_en.htm; see also http:/fwww
.bilaterals.org.

8. See http:[/www.biodiv.org/programmes/socio-eco/benefit/measures.aspx, which also con-
tains the mentioned regional measures.
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9. Jan P. Borring, special advisor to the Norwegian Ministry of Environment, personal com-
munication, April 2002.

10. Review of Article 27.3(b), Communication from Brazil, Permanent Mission of Brazil,
Geneva, WTO document IP/C/W/228, November 24, 2000.

11. Interview with Aimee Gonzales, senior policy advisor, WWF, Gland, Switzerland, Sep-
tember 2004.

12. “Interview—Tensions Mount over Gene Rights, Trade—UNEP,” Planet Arc, April 9,
2002.
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Protecting the Northeast Atlantic: One Problem,
Three Institutions

Jon Birger Skjzerseth

The North Sea has been a core area of collaboration on the protection of the North-
east Atlantic marine environment since the early 1970s. Surrounded by densely
populated areas, the North Sea is an area of intense human activity. Land-based
(river input and direct discharge) and ocean-based discharges (dumping and inciner-
ation at sea) of hazardous substances and nutrients as well as atmospheric fallout
have been among the major sources of contaminants to the North Sea. Many of
these problems have been dealt with more or less concurrently by three different
types of international institutions: legal treaties on marine pollution, the “soft-law”’
International North Sea Conferences (INSCs), and the European Union (EU).! These
institutions are a significant part of Europe’s marine-environment management, and
the thirty-year history of environmental collaboration in the Northeast Atlantic can
serve as a fascinating example of a transformation from inertia to action.

Much of the literature on regime interaction or linkages tends to emphasize
problems of institutional congestion and density (e.g., Weiss 1993; Rosendal 2001;
Oberthiir 2001; see also chapter 1). We would thus expect that a case such as this
would represent a clear example of duplicated work and coordination problems
leading to low effectiveness. Contrary to conventional wisdom, however, the three
types of overlapping institutions covering the North Sea and the wider Northeast
Atlantic have proven mutually beneficial by fulfilling different functions, all of which
are needed to manage marine pollution effectively. Moreover, these functions would
be difficult to manage within the same institution due to internal contradictory
requirements. The synergistic result of institutional interaction in this issue area is
evident in the significant overall reductions achieved in the emissions of regulated
organic substances, pesticides, heavy metals, nutrients, and dumping and incinera-
tion at sea (Skjeerseth 1999, 2000, 2002a, 2002b).
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The collective workings of the “soft-law” INSCs, the “hard-law” Oslo and Paris
Conventions (OSPAR), and the “supranational” EU have proven instrumental for
the achievements reached. In the next section of the chapter, a brief introduction to
the core institutions, the INSCs and OSPAR, is provided. These core institutions
have also performed well with a number of other international environmental in-
stitutions. Following their introduction, a broad view is thus taken on the most
relevant cases of institutional interaction in which they have been involved. Subse-
quently, the focus is put on the collaborative efforts of the INSCs, OSPAR, and
the EU. The main argument in this respect is that the “soft-law” INSC declarations
have speeded up the decision-making processes in OSPAR and the EU. Finally, the
chapter analyzes how implementation has been strengthened by ‘“hard law.” The
argument here is that OSPAR and the EU in turn have facilitated domestic imple-
mentation of the original INSC Declarations.

The synergistic relationship between these institutions has been enhanced by
means of conscious institutional design. The cases show how the original design of
the institutions “trapped” the parties in a situation of inertia. However, the parties
were able to change their path through leadership by creating a new institution—the
INSCs—that became linked to OSPAR and the EU water policy. The INSCs were
deliberately designed to speed up the decision-making processes in these bodies. Fur-
ther lessons to be learned from these synergistic processes are discussed in the con-
cluding section of this chapter.

OSPAR and the International North Sea Conferences

The history of international cooperation among countries bordering the North Sea/
Northeast Atlantic is the story of evolution from a state of water and marine pollu-
tion “anarchy” to domestic and international “governance.” In 1972, the Conven-
tion for the Prevention of Marine Pollution by Dumping from Ships and Aircraft
(Oslo Convention) was established. Signed by all thirteen Western European mari-
time states, the Oslo Convention covers the entire Northeast Atlantic up to the
North Pole. In 1974, the Convention for the Prevention of Marine Pollution from
Land-Based Sources (Paris Convention) was signed in Paris by roughly the same
states as the Oslo Convention. The Paris Convention allowed the EU to join as a
contracting member, and water policy was the first subsector developed under EU
environmental policy. The Oslo and Paris Conventions were supported by a joint
secretariat, executive commissions (Oslo and Paris Commissions), and several stand-
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ing and ad hoc scientific/technical bodies. Together, both instruments are referred to
as “OSPAR.” In 1992, the Oslo and Paris Conventions were brought together to
form a single legal instrument for the protection of the Northeast Atlantic (OSPAR
Convention).

The main objective of the 1974 Paris Convention on land-based sources was to
take all possible steps to prevent pollution of the sea by individually and jointly
adopting measures to combat marine pollution and by harmonizing the parties’ pol-
icies in this regard. The Paris Commission was responsible for the supervision of the
Convention. In retrospect, the Paris Commission did not even come close to realiz-
ing the aims of the Paris Convention. On average, the Paris Commission produced
roughly only one legally binding decision and one recommendation each year from
1974 to 1987 (Skjeerseth 2002a). Most of the recommendations and decisions
adopted concerned the blacklisted substances mercury and cadmium, about which
the parties were free to choose whether quality standards or emission standards
should apply. In practice, quality standards—defining the minimum quality of
water—gave the parties a considerable amount of leeway due to inadequate moni-
toring and scientific uncertainty. Moreover, the commitments were frequently soft-
ened by requiring the parties to do something ““as soon as practicable” or “as soon
as possible.” Added to the poorly developed reporting routines, it is questionable
whether the parties were actually bound to do anything at all.

The situation on reporting was somewhat better under the 1972 Oslo Convention
on dumping and incineration at sea. The Convention established a permit system,
which required parties to submit to the Commission records of dumping permits
and approvals they had issued. Thanks to this procedure, the Commission obtained
an overview of who dumped what, where, and how much. Nevertheless, the perfor-
mance of the Oslo Commission was even worse than that of the Paris Commission
on substantial action. By 1987, the Oslo Commission had adopted two decisions,
three recommendations, and seven so-called agreements (Skjeerseth 2001b). Most
of these agreements were directed at establishing cooperative procedures aimed at
controlling current behavior rather than changing it. In essence, the parties contin-
ued to use the North Sea as a trash can for hazardous industrial waste and sewage
sludge.

The Oslo and Paris Conventions and Commissions had two deficiencies. First, al-
though the most pressing ecological problems concerned the North Sea, the Conven-
tions covered the entire Northeast Atlantic, and included “laggard” countries such
as Spain and Portugal. The scope of the Convention hampered collective decision
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making and led to decisions close to the lowest common denominator. Second, the
parties sought to establish a dynamic regime. Partly due to the legally binding nature
of the Conventions, however, it proved static and hard to change in practice.

Spurred by dissatisfaction with existing international institutions, Germany took
the initiative in arranging the first International North Sea Conference (INSC) in
Bremen in 1984. This initiative reflected a combination of entrepreneurial and intel-
lectual leadership (Underdal 1991; Young 1991). Germany showed entrepreneurial
leadership by choosing an option that was particularly conducive to solving existing
problems. It essentially had a choice between striving for a new convention on the
North Sea (as was proposed in the European Parliament in 1983) or generating po-
litical impetus in existing conventions by convening a North Sea Conference aimed
at producing “‘soft-law” declarations that could take immediate effect. Both options
would exclude states not bordering the North Sea. The second option in addition
avoided time-consuming new legal arrangements, including the need to dismantle
existing conventions. Intellectual leadership was evident in the introduction of the
precautionary principle (“Vorsorgeprinzip”) to guide protection of the North Sea.
Agreement on the precautionary principle was a precondition for the percentage-
reduction targets and the phasing out of dumping at sea agreed on later. In 1980,
the Council of Environmental Advisors, an independent body of experts appointed
by the German government, introduced the principle in a report on environmental
problems affecting the North Sea (Ministry of Environment and Energy 1995b).
The Bremen Declaration subsequently hinted at the precautionary principle and the
London Declaration adopted it.

While the Bremen Conference was originally conceived of as a onetime event, the
conferences evolved as a more permanent institution over time by the establishment
of the standing Committee of North Sea Senior Officials.2 The Bremen Conference
was followed by conferences in London in 1987, The Hague in 1990, Esbjerg (Den-
mark) in 1995, and Bergen (Norway) in 2002. Conference participants have been
the eight North Sea coastal states and the EU, which represent a subset of the origi-
nal Oslo and Paris Conventions parties. From 1990, Switzerland was also invited to
participate.

The London Declaration represented a turning point because of its ambition
to phase out dumping of industrial waste and incineration at sea and to achieve
reductions in inputs of nutrients to sensitive areas and in total inputs of hazardous
substances reaching the aquatic environment on the order of 50 percent between
1985 and 1995. The 1990 Hague Declaration clarified and strengthened the Lon-
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don Declaration, particularly concerning land-based sources. The Oslo and Paris
Commissions (OSPARCOM) together with the EU took significant steps in the
same direction in the wake of the 1987 North Sea Conference.

Synergy in Practice

The list of interactions in table 5.1 is not exhaustive, but it provides the clearest
and most important cases within the environmental policy field. The interactions
between the INSCs and OSPAR as well as between these institutions and various
EU directives are further explored in subsequent sections of this chapter (see also
chapters 9 and 10). In addition, the INSCs and OSPAR have been influenced by
the Montreal Protocol for the protection of the ozone layer, the UN Framework

Table 5.1

Instances of interaction involving the INSCs and OSPAR

INSC + Has facilitated and sped up development of OSPAR
OSPAR + Has expanded the scope of INSCs and helped

implement INSC Declarations on marine pollution

Montreal Protocol on Substances  + Has helped implement the INSC commitments on

That Deplete the Ozone Layer carbon tetrachloride and methyl chloroform

UN Framework Convention on * May provide incentive for CO; sequestration in
Climate Change and Kyoto North Sea oil fields, which could violate OSPAR
Protocol prohibition on dumping at sea

London Dumping Convention + Benefited from OSPAR that facilitated agreement on

global ban on dumping and incineration at sea within
London Convention

Rhine Convention * Helps achieve objectives of OSPAR

Convention on Long-Range + Contributes to achieving the objective of OSPAR on
Transboundary Air Pollution nutrients and eutrophication (NO,)

EU Nitrates Directive + Was facilitated/triggered by INSC Declaration

+ Helps implementation of INSC objectives on nutrients

EU Urban Waste-Water Directive  + Was facilitated/triggered by INSC Declaration
+ Helps implementation of INSC objectives on nutrients
+ Includes an obligation to phase out sewage-sludge
dumping, which was facilitated/triggered by OSPAR

Source: Skjaerseth 2001. Since both the INSCs and OSPAR address nutrients and hazardous
substances, interaction with other international institutions or EU directives will in most cases
affect both forums. For reasons of simplicity, however, only the institution (OSPAR or INSC)
most directly involved is listed.
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Convention on Climate Change, the Rhine regime, and the regime on long-range
transboundary air pollution at the implementation level (Behavioral Interaction).
Most of these interactions have created synergy in that the source institutions have
led to the reduction of pollutants in support of the INSCs and OSPAR. Potential dis-
ruption occurred only with respect to the climate change regime because the latter
may provide an incentive to sequester CO, in North Sea oil fields, which could vio-
late the OSPAR prohibition on dumping at sea. As a source, the INSCs and OSPAR
have in particular influenced the global London Convention on dumping. They
facilitated global agreement on a ban on dumping at sea that was reached in 1990
because the regional ban on dumping adopted in 1987-1988 also ensured the sup-
port at the global level of previous laggard states such as the United Kingdom (Inter-
action through Commitment).3

The main conclusion to be drawn from these twelve instances of regime inter-
action is that the institutions governing marine pollution in the Northeast Atlantic
live in harmony with each other in the sense that almost all instances of interaction
have triggered higher levels of effectiveness. While OSPAR and the INSCs have
proven mutually beneficial, they have also been able to benefit from the other insti-
tutions and have themselves influenced other international regimes and EU direc-
tives in a positive manner.

The positive relationships between international institutions in this issue area have
most likely been facilitated by two factors. First, all the institutions share roughly
the same environmental goals, in contrast to institutions dealing with, for example,
trade and the environment (see chapter 8). A second probable explanation for the
high level of synergy is the relatively long history of institutional cooperation on
marine-pollution control. Effectiveness tends to increase along with regime “age”—
at least up to a certain point (Miles et al. 2002). Most international institutions need
a period of learning by doing before they mature. And most of the cases of interac-
tion mentioned in this chapter trace their beginnings to the 1970s and 1980s. The
institutions involved have thus had time to adapt and adjust.

Speeding up Decision Making by “Soft Laws”

By the early 1980s there were growing indications that specific regions in the North
Sea were becoming severely polluted (Ehlers 1990). At the international level, nei-
ther the work of the Oslo and Paris Commissions nor that of the EU suggested
that stringent commitments could be initiated without additional political impetus.
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Figure 5.1
INSCs strengthen OSPAR and the EU

Against this backdrop of inertia, Germany took the initiative to arrange the first
INSC at ministerial level in 1984. The INSCs turned out to have a profound impact
on OSPARCOM as well as on the water- and marine-pollution policy of the EU.
The causal mechanism identified is Interaction through Commitment. In this section
I analyze the outcome of these INSCs, explain how the INSCs succeeded in changing
OSPARCOM and EU policies, and explore the responses of OSPARCOM and the
EU (see figure 5.1).

The Breakthrough: International North Sea Conference Declarations

The 1984 Bremen Declaration The aim of the Bremen Conference was not to cre-
ate a new set of international agreements, but to provide political impetus for inten-
sifying the work of the existing international bodies. References to the Oslo and
Paris Commissions and the EU are sprinkled throughout the Declaration (Ministry
of Environment and Energy 1995b). Ministers of the eight North Sea coastal
states—Belgium, Germany, France, the Netherlands, Norway, Sweden, Denmark,
and the United Kingdom—met, together with representatives of the European Com-
mission. The Conference Declaration did not significantly strengthen international
marine-pollution commitments. As Pallemaerts (1992, 6) points out, the elasticity

9 ¢

of phrases such as ““as far as possible,” “practicable,” and “economically feasible”
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meant that the Declaration contained few substantive commitments. However, the
Bremen Declaration was probably the first international text to hint at the precau-
tionary principle: “Coastal states and the EEC must not wait for proof of harmful
effects before taking action” (Ministry of Environment and Energy 1995b, 22). The
Bremen Conference had initially been envisaged as a onetime event, as noted, but
the ministers welcomed an invitation from the United Kingdom to host a second
INSC to review implementation and adopt further measures.

The 1987 London Declaration Particularly with respect to dumping at sea, the
London Declaration represented a turning point in stringency compared to the Bre-
men Declaration. For the first time, it was decided to impose significant targets on
dumping and incineration at sea within fixed time limits. For example, the parties
aimed at phasing out the dumping of industrial wastes in the North Sea by Decem-
ber 31, 1989. Commitments covering land-based sources were made subject to sim-
ilar targets. Eutrophication was included for the first time, and ambitious goals were
agreed to for phosphorus and nitrogen substances: a substantial reduction (on the
order of 50 percent) between 1985 and 1995 of inputs of phosphorus and nitrogen
to those areas of the North Sea where such inputs are likely, directly or indirectly, to
cause pollution. In effect, the agricultural sector was saddled with joint commit-
ments. The commitments made with regard to hazardous substances also appear
quite specific at first glance: a substantial reduction (on the order of 50 percent) be-
tween 1985 and 1995 in the total inputs to the North Sea via rivers and estuaries of
substances that are persistent, toxic, and liable to bioaccumulate. However, the min-
isters failed to agree on specific substances beyond those already covered by interna-
tional commitments. In contrast to the Bremen Declaration, the London Declaration
focused squarely on domestic implementation by requiring the preparation of na-
tional action plans on implementation. The 1987 London Declaration was one of
the first international environmental texts ever to explicitly incorporate the princi-
ples of precautionary action.

The 1990 Hague Declaration The Hague Conference clarified and strengthened
the London Declaration particularly concerning land-based sources. With regard to
hazardous substances, the aim of reducing discharges of such substances to levels
not “harmful to man or nature” was adopted for the first time, as a principle in Ar-
ticle 1 (Ministry of Environment and Energy 1995b). Against this backdrop, a list of
thirty-six hazardous substances was adopted and directly linked to the 50 percent
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reduction target concerning hazardous substances. Moreover, the goal was changed
from “of the order of 50%” to “50% or more.” With regard to nutrients, measures
in the municipal, industrial, and agricultural sectors were agreed on, the most spe-
cific covering the municipal sector. Targets of a 70 percent reduction of land-based
and atmospheric inputs were adopted for the most dangerous substances—dioxins,
cadmium, mercury, and lead. Some new obligations were also adopted at the Hague
Conference. Agreement was reached on phasing out and destroying polychlorinated
biphenyls (PCBs) and hazardous PCB substitutes by 1999 at the latest.

The 1995 Esbjerg Declaration The commitments adopted on hazardous sub-
stances in 1995 could symbolize the significant gains made since the 1970s. In the
mid-1980s, only a few substances were under international regulation and even
fewer were made subject to elimination. Only ten years later, ministers agreed to
prevent the pollution of the North Sea by phasing out all hazardous substances “by
continuously reducing discharges, emissions and losses of hazardous substances
thereby moving towards the target of their cessation within one generation (25 years)
with the ultimate aim of concentrations in the environment near background values
for naturally occurring substances and close to zero concentrations for man-made
synthetic substances” (Ministry of Environment and Energy, 1995a, 18). The 2002
Bergen Declaration did not introduce any new significant commitments on haz-
ardous substances or eutrophication but focused on a number of new issue areas
such as climate change, biodiversity, renewable energy, and an integrated ecosystem
approach: it is too recent to have caused any significant change in target institutions.

The Causes: Changes in Membership and Institutional Setup

Why did the breakthrough on nutrients, hazardous substances, and dumping and
incineration at sea take place within the INSCs and not OSPARCOM or the EU?
The INSCs solved the two deficiencies of existing institutions. As noted, the Oslo
and Paris Conventions covered the entire Northeast Atlantic, although the pressing
ecological problems concerned the North Sea. Moreover, the Oslo and Paris Com-
missions and the EU lacked political momentum, though for different reasons.
OSPARCOM had developed into a stagnant institution that proved hard to change.
Collaborative efforts induced only low levels of participation; decision making was
incremental, bureaucratic, and based on unanimity. In addition, the green move-
ment was denied access, and actors worked together within a legally binding frame-
work that was difficult to amend and changed very little in practice (Skjerseth
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2000). The EU also embraced unanimity decision making at the time—and the en-
vironment was not included in the EC Treaty until the adoption of the Single Euro-
pean Act in 1986.

The INSCs solved these problems by changing membership and institutional
setup. Southern European states such as Portugal and Spain were parties to OSPAR.
These states frequently allied themselves with the United Kingdom to form a strong
minority that was in a position to ensure that decisions reflected the lowest common
denominator. In essence, the INSCs excluded the non—North Sea states and left the
United Kingdom alone as the main “laggard” among the North Sea states. The po-
sition of the United Kingdom rested on its dedicated defense of environmental qual-
ity objectives, which in turn was closely linked to the fact the United Kingdom was
a net exporter of marine pollution due to the counterclockwise direction of the
North Sea currents. In contrast, the majority preferred uniform emission standards.
Crudely put, this majority emphasized that discharges of substances known to be
toxic, persistent, and bioaccumulative and listed on the blacklists should be limited
as far as possible at their source, whereas the defenders of environmental-quality
objectives maintained that standards set should be determined by observable nega-
tive effects in the marine environment for each particular substance.

Changes in the membership were not sufficient to reach a breakthrough since the
United Kingdom remained within the INSCs. However, thanks to their soft-law
qualities and political nature, the INSCs became a truly dynamic institution. First,
the INSCs were based on ministerial representation, a circumstance that paved the
way for political pressure to be put on the United Kingdom. Second, INSC Declara-
tions could take immediate effect since they were based on soft law, while proposed
amendments to OSPAR or EU legislation could take many years. Third, INSC Dec-
larations were specific and visible and verification procedures and practice improved
dramatically. In contrast to the Oslo and Paris Commissions, the INSCs systemati-
cally reviewed the achievements of the preceding declarations by preparing compre-
hensive progress reports on measures taken by each country as well as reductions in
inputs from each country. This raised the level of transparency and generated pres-
sure from environmental groups and more progressive states toward the United
Kingdom. As a consequence of the increasing political costs involved, the United
Kingdom accepted the precautionary principle and uniform emission standards.
The change in the UK position was made explicit in a 1988 position paper that
had far-reaching implications for both the United Kingdom and the North Sea/
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Northeast Atlantic cooperation, particularly with regard to dumping and hazardous
substances (Skjeerseth 2000, 124).

Several other factors contribute to explaining the patterns witnessed but cannot
fully account for them. First, there were “shocks and crises” in the North Sea in
the form of the exceptional 1988 and 1989 toxic algae blooms and seal epidemics.
They helped instigate the 1988 EU resolution on the North Sea (Prat 1990). But
they cannot explain the 1987 INSC breakthrough because they occurred later.
Moreover, their importance should not be exaggerated since their political impact
faded rapidly (Skjerseth 1999).4 Second, public opinion on environmental matters
changed significantly throughout Europe in the late 1980s (Hofrichter 1991). Min-
isterial representation at the INSCs became important as a result. Since ministers are
responsible to their domestic electorates, the “green wave” of the late 1980s could
be channeled more effectively into international negotiations than the former low-
level government representation in the Oslo and Paris Commissions had allowed
for. In this way, the impact of the changes in level of representation became closely
linked to the changes in public opinion. However, since public values and attitudes
evolved most significantly after 1987, they can hardly in themselves explain the
1987 INSC breakthrough, even in connection with the algae blooms (Skjzrseth
1999). Moreover, public interest in (marine) environmental questions has been on
the wane in most central North Sea states since the early 1990s. Nevertheless, the
1995 INSC and OSPARCOM have continued to tighten up previous commitments,
not least on hazardous substances, which shows that the dynamic impact of the
institutions has continued despite fluctuations in public opinion.

While such exogenous factors contribute to our understanding of the influence of
one institution on another, other potential explanations can be ruled out. Phenom-
ena similar to the Antarctic ozone hole in 1985 were not uncovered. Uncertainty
relating to the causes and consequences of marine pollution of the North Sea has
receded gradually, so that the 1987 INSC Declaration cannot be traced back to a
breakthrough in scientific knowledge comparable with the discovery of the Antarc-
tic ozone hole. The North Sea Quality Status Reports presented in 1984 and 1987
both painted a picture of high uncertainty and “moderate” pollution levels. More-
over, the basic interests of the participating states did not change significantly, since
these interests were largely linked to the counterclockwise direction of the North Sea
currents that placed the states in a chainwise relationship of exporters and importers
of marine pollution.
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The Effects: OSPAR and the EU

Although containing far-reaching commitments, the INSC Declarations represented
“soft law” that was not legally binding for the parties. Since ministers come and go
as governments change, the political Declarations carried a risk of ending up as
“paper tigers.” This was avoided by transforming the Declarations into legally bind-
ing commitments under OSPAR and the EU.

As a consequence of the INSCs, the decision procedures within the Oslo and Paris
Commissions changed from the requirement of unanimity to consensus linked to
various “fast-track options.” Previously, all thirteen states bordering the Northeast
Atlantic had to agree on the same international regulations. The INSCs led to new
procedures that allowed for differential obligations between North Sea and non-
North Sea states.

The London Declaration had its strongest impact on the Oslo Commission. The
first decision adopted by the Commission in 1988 stated that the riparian states of
the North Sea would apply the principles on the reduction and cessation of dumping
of polluting materials as set out in the INSC Declaration. This represented a sea
change in dumping policies, and the collective decisions of the Oslo Commission in
this period show a significant expansion in number, legal status, and content com-
pared to previous periods (Skjerseth 1999). The Oslo Commission achieved signifi-
cantly more from 1987 to 1990 than it had from 1974 to 1987. Even though the
total number of commitments under the Paris Commission did not increase signifi-
cantly, the parties adopted several “new” commitments, including a recommenda-
tion on the reduction of inputs of nutrients in 1988 and a coordinated program for
the reduction of nutrients in 1989. The Paris Commission did not, however, act
effectively to reduce discharges of hazardous substances.

EU responses to the 1987 conference related mainly to inputs of nutrients. In
the fourth EU Action Program on the Environment, adopted by the EU Council of
Ministers in 1987, the fight against seawater pollution from both point and diffuse
sources was considered to be a matter of priority. In 1988, the Council adopted
a resolution specifically related to the protection of the North Sea, requesting
the European Commission to combat nutrients from different sources, particularly
agriculture, and to present proposals on urban wastewater treatment. The resulting
directives were to become the major means of combating eutrophication in the
North Sea. Concerning hazardous substances, a proposed directive on the elimina-
tion of PCBs was directly inspired by the 1987 London Declaration (Prat 1990).
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The Hague Declaration had its strongest impact on the Paris Commission. On the
basis of the list of hazardous substances adopted by the Hague Conference, the Paris
Commission started systematically addressing discharges from specific industrial
sectors. It took action on several fronts, including best environmental practices
(BEP) on diffuse sources and best available technology (BAT) on industrial point
sources. In addition to the two recommendations adopted in 1988 and 1989 on
nutrients, the Commission adopted Recommendation 92/7 on the Reduction of Nu-
trient Inputs from Agriculture.

The INSCs and OSPAR created a dumping policy for the EU. The EU had been
working on regulating dumping since the early 1970s. The European Commission
tabled the first proposal for a directive in 1976. However, the Council did not suc-
ceed in adopting any specific directives on dumping. The EU implemented the deci-
sion of the INSC and the Oslo Commission on phasing out sewage-sludge dumping
by including this obligation in the Urban Waste-Water Directive of 1991. Moreover,
the EU attended to OSPAR dumping policy by ratifying the 1992 OSPAR Conven-
tion in 1998 (Council Decision 98/249/EC (12)). Concerning nutrients, two impor-
tant EU directives were adopted in 1991 based on the initiatives of the late 1980s.
Besides their importance for the North Sea, the Nitrates and the Urban Waste-Water
Directives reflected a slightly different approach from previous directives. Like the
North Sea commitments, the new directives attacked the sources of pollution and
described clear goals within given time frames, while relying less on quality objec-
tives (Richardson 1994, 150). The Urban Waste-Water Directive set specific require-
ments on wastewater collecting systems to be implemented by the year 2000 or
2005 concerning nutrient discharges. The Nitrates Directive aims at supplementing
these efforts by specifically addressing nutrient emissions from the agricultural sec-
tor. The agricultural sector was also made subject to a regulation on environmen-
tally friendly production methods in 1992. These commitments overlap with both
the INSC Declarations and OSPAR commitments.

The Esbjerg Declaration on hazardous substances initiated actions both within
OSPAR and the EU. The political agreement to phase out hazardous substances
within twenty-five years with the ultimate aim of achieving concentrations in the
environment near background values for naturally occurring substances has been
viewed as a breakthrough. In 1998, OSPAR copied this agreement in the so-called
Sintra statement on a total phaseout of emissions of hazardous substances by
2020 (available at http://www.ospar.org/eng/html/md/sintra.htm). In 2000, the EU
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adopted the Water Framework Directive (Directive 2000/60/EC), which sets out its
ambition “‘to cease or phase out discharges, emissions and losses of priority hazard-
ous substances, with the ultimate aim of achieving concentrations in the marine en-
vironment near background values for naturally occurring substances and close to
zero for man-made synthetic substances” (Art. 1; see also chapter 9).

Overall, the direct consequences of the OSPAR and EU responses to the North
Sea Declarations were thus twofold. First, the North Sea Declarations were trans-
formed into legally binding OSPAR commitments and/or EU regulations, directives,
or decisions. Second, the geographic coverage of the Declarations was extended to
the EU area and/or the Northeast Atlantic area.

Strengthening Implementation by “Hard Law”

In this section, we will see how OSPAR and the EU subsequently facilitated the
implementation of the INSC Declarations. In particular, the hard-law nature of
OSPAR and EU commitments contributed decisively to behavioral changes that
improved the protection of the Northeast Atlantic and thus supported the achieve-
ment of the objectives of the INSC Declarations. This case is thus an example of Be-
havioral Interaction (figure 5.2).
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OSPAR and the EU strengthen implementation of the INSCs
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OSPAR and EU Legal Instruments: Implementing INSC Declarations

The 1995 Esbjerg Declaration identified previously adopted OSPAR decisions and
EU directives and regulations as the principal measures for goal attainment. While
this change in focus reflects important changes in EU marine and water policy, it
also reflects the fact that Norway and Switzerland were the only non-EU INSC
countries as of 1995. Concerning hazardous substances like pesticides, the Declara-
tion refers to Recommendation 94/7 of the Paris Commission on national plans for
reduction of pesticides from agriculture as well as to Directive 91/414/EEC concern-
ing the placing of plant-protection products on the market. On nutrients, the Decla-
ration links progress directly to national action plans based on a number of OSPAR
recommendations and EU directives, in particular the Urban Waste-Water and
Nitrates Directives. According to the Progress Report presented to the Esbjerg Con-
ference (Ministry of Environment and Energy 1995¢, 33), “Although the North Sea
Conferences have provided the political skeleton, it has been left to the established
legal frameworks ... to implement Ministers’ decisions by providing the necessary
detailed and binding (legal) framework for the North Sea States, in particular
through the medium of Decisions and Recommendations adopted by the Oslo and
Paris Commissions and by EU Directives.” This process of identifying previously
adopted EU and OSPAR commitments continued at the INSC in Bergen in 2002
(Ministry of the Environment 2002). The conference showed that there had been
progress toward achieving the targets on hazardous substances, and most North
Sea states had achieved a 70 percent reduction in mercury, lead, and cadmium. The
OSPAR strategy on hazardous substances and the EU Water Framework Directive
were regarded as effective means for coping with the remaining implementation defi-
ciencies and future challenges. According to the European Environment Agency
(EEA), the control of hazardous substances in marine waters has been a success
largely due to OSPAR (EEA 2001). The next INSC is scheduled to take place in
Stockholm in 2006.

There were more problems for the North Sea states with respect to nitrogen. Lack
of progress was directly related to delays in implementing the Nitrates and Urban
Waste-Water Directives. In Bergen, the North Sea ministers agreed on full imple-
mentation of these directives and the Water Framework Directive as well as on
reducing the use of fertilizer through Council Regulation EC/1257/1999 on support
for rural development from the European Agricultural Guidance and Guarantee
Fund (EAGGEF).
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The Causes: Institutional Authoritativeness and Enforcement

OSPAR has strengthened implementation mainly through the legally binding nature
of commitments. In general, there is a conviction in the legal literature on inter-
national obligations that joint commitments should preferably be legally binding
on states (Nollkaemper 1993). This view is based on the assumption that states will
be more inclined to comply with legal than with nonlegal obligations. The distinc-
tion between binding and nonbinding commitments has been perceived as impor-
tant by the OSPAR parties, and the legal nature of commitments has been discussed
repeatedly (Skjeerseth 1999). Likewise, the INSC Declarations contain several refer-
ences indicating that the North Sea states considered it important that joint com-
mitments be implemented as binding decisions within OSPAR. When it comes
to enforcement, however, the distinction between binding and nonbinding obliga-
tions has little effect—if any. Enforcement has been regarded as the weakest part
of international efforts to regulate marine pollution: deterrence is considered un-
likely since few disputes are actually settled by international courts (Ijlstra 1986;
Nollkaemper 1993). The 1992 OSPAR Convention contains detailed dispute-
settlement procedures and places slightly more weight on enforcement, but it does
not set out which specific steps should be taken in cases of noncompliance. Thus,
it seems reasonable to assume that legally binding OSPARCOM decisions have
constrained state behavior due to their authoritativeness in addition to affecting
incentives.

The phasing out of dumping of industrial waste in the North Sea shows that by
transforming “‘soft law” into “hard law,” states that continued with dumping had
to follow demanding, legally binding procedures. The 1987 London Conference
took the decision to phase out such dumping by December 31, 1989, and the Oslo
Commission followed up by translating this political agreement among the North
Sea states into a legally binding decision. In this case, the EU had no competence
and the Community was not a party to the Oslo Convention. There are clear indica-
tions that the United Kingdom did not seriously plan to change its behavior in ac-
cordance with the international commitments (Skjzrseth 2002b). In late 1989, the
UK Ministry of Agriculture, Food and Fisheries decided to support applications for
licensing 50,000 tons of toxic waste through the Oslo Commission’s Prior Justifica-
tion Procedure. This procedure was adopted in 1988 as a direct consequence of the
introduction of the precautionary principle by the 1987 INSC. It reversed the bur-
den of proof: potential dumpers were now obliged to prove through complicated
and expensive laboratory tests that substances they intended to dump could not
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harm the marine environment. Several North Sea states protested the UK decision
and Greenpeace brought the case to the media’s attention. An extraordinary meet-
ing of the Oslo Commission ad hoc working group on dumping was convened.
The final decision to phase out dumping of industrial waste (and sewage sludge)
was made by Agriculture Minister John Gummer in 1990.

In cases of noncompliance, OSPAR has more competence than the INSCs due
to its legally binding properties and the EU has more competence than OSPAR
owing to its supranational attributes. When the EU acts it does so with significantly
more force than traditional regimes simply because the compliance instruments at
its disposal are more powerful (Tallberg 2002). Concerning enforcement, the main
formal difference between OSPAR and the EU is that EU directives impose legal
obligations directly on the member states (Skjeerseth and Wettestad 2002). Failure
to comply with EU law can be relied on in national courts required to interpret
national laws in line with EU law (sympathetic interpretation). Such failure can
even result in awards of damages to individuals who have suffered loss as a
consequence.

The enforcement powers of the European Court of Justice (EC]) are also unique.
The ECJ has developed a number of principles affecting national law and policies as
well as how EU policies apply (Haigh 2003). Since 1993, the EC] may impose fines
against member states that have failed to comply with previous rulings of the court.
This provision was applied for the first time against Greece for its failure to observe
a court ruling on waste management.®> The United Kingdom was also threatened
with heavy daily fines for persistent failure to comply with EU bathing-water rules.®
Note that the threat has passed because the United Kingdom has come into compli-
ance with regard to the specified bathing waters—if a few decades behind schedule.
The ECJ has initiated legal action on a number of water directives linked to marine
pollution, including the Dangerous Substances Directive, the Urban Waste-Water
Directive, the Shellfish Directive, the Surface Waters Directive, the Nitrates Direc-
tive, and the Bathing Waters Directive.

The INSC obligation to reduce input of nitrogen substances in sensitive areas by
50 percent illustrates the causal mechanism of Behavioral Interaction (see figure
5.2). The INSC Declaration had scant effect on implementation. Implementation
problems in the case of nitrogen have mainly been related to strong farming lobbies
and conflicts of interest between environmental and agricultural authorities. The
United Kingdom, for example, argued that there were no sensitive areas around its
coast and did not take any significant steps to reduce nitrogen inputs.
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However, the INSC obligation triggered the adoption of the EU Nitrates Direc-
tive. Even though the Nitrates Directive is an extremely poor example of “effective”
EU implementation, it illustrates that the EU has more powerful tools at its disposal
than OSPAR and the INSCs when states do not comply. In October 1997, EU Envi-
ronment Commissioner Ritt Bjerregaard made a strong plea for better implementa-
tion of the Nitrates Directive. The EU Parliament issued a resolution in late 1998 in
which it said it was “shocked by the lack of progress” in implementing the nitrate
law and called for action from governments, the Commission, and farmers.” In
2000, thirteen out of fifteen member states were facing legal proceedings in accor-
dance with the EU infringement procedure (table 5.2), which consists of three for-
mal stages. First, the Commission initiates a proceeding through a letter of “formal
notice.” Second, the Commission’s legal elaboration takes place through a “rea-
soned opinion” as a final warning. Third, the Commission refers a case to the ECJ
for a final decision (Tallberg 2002).

Again, the example of the United Kingdom illustrates that swift enforcement
action by the European Commission and the ECJ may indeed work. The United

Table 5.2
Status of Nitrates Directive infringement actions: stage of most advanced action as of April
2000

EU member state Status of Nitrates Directive infringement action
Austria Reasoned opinion

Belgium European Court

Denmark No action

Finland Formal notice

France European Court

Germany European Court

Greece European Court

Ireland Reasoned opinion

Italy European Court (Condemned 2001)
Luxembourg European Court

Netherlands European Court

Portugal Formal notice

Spain European Court

Sweden No action

United Kingdom European Court (Condemned 2000)

Source: ENDS, 737, 5 April 2000. “More EU countries in trouble over nitrates law”. Bold
entries indicate North Sea states.
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Kingdom was condemned in the European Court of Justice in December 2000.
Whereas the Directive requires member states to identify all surface or groundwaters
polluted by nitrates or at risk of being so, and to designate all such areas as so-called
vulnerable zones enjoying particular protection, the United Kingdom had only iden-
tified surface and groundwaters used as sources of drinking water. The United King-
dom announced steps to broaden its definition to substantially increase the area of
land designated as nitrate vulnerable.® However, in October 2001 the Commission
announced a repeat legal action stating that the United Kingdom still had too few
areas designated. In December, the environment ministry proposed measures to
bring England and Wales into compliance with the Nitrates Directive.®

EU members have been pulled before the court for different reasons. Germany,
for example, had prepared an action plan as required by the law, but the plan was
considered “insufficient” in its provisions for allowable storage capacities of live-
stock manure and failure to calculate maximum fertilizer application rates.'® During
2003, the Commission continued to take action over bad application of the Direc-
tive by a number of member states. In some cases, the Commission had to open
infringement procedures in order to make member states comply with earlier judg-
ments by the Court (European Commission 2004). Time will show whether these
actions prove sufficient for the North Sea ministers to conclude that the nitrogen tar-
get has been met at the upcoming North Sea Conferences.

Conclusion

Bureaucrats and lawyers defending their respective countries in the court cases re-
lated to the Nitrates Directive are probably not aware that the present problems
can be traced back to a ray of optimism among eight North Sea environmental min-
isters in 1987. Germany’s appearance in the ECJ over the Nitrates Directive can
actually be traced back to the “German” precautionary principle hinted at in the
first North Sea Declaration of 1984.

The interactive workings of the International North Sea Conferences, OSPAR,
and the EU have proven synergistic in two ways. First, the political “soft-law”
INSCs have speeded up decision making within OSPAR and the EU by Interaction
through Commitment. Second, OSPAR and the EU have facilitated domestic imple-
mentation of the INSC Declarations through their institutional authoritativeness
and enforcement competence by means of Behavioral Interaction.

The most robust finding in this study is that overlap between institutions does not
necessarily imply duplication of work and low effectiveness. In essence, institutional
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differences between the INSCs, OSPAR, and the EU account, at least partly, for the
progress in implementation witnessed. Cooperation on Northeast Atlantic environ-
mental management shows that different types of institutions can fulfill different
functions, all of which are needed to make international environmental cooperation
effective. Moreover, it would be difficult to fulfill these functions within one and the
same institution due to conflicting institutional requirements. For example, INSC
participants had to make political decisions within a couple of days every few years,
which were supposed to take immediate effect at the governmental level. This
secured swift action, but created political vulnerability since governments and polit-
ical priorities change. In contrast, even though the EU is in the process of expanding
its array of environmental policy instruments, EU directives are developed through
lengthy legislative processes and have to be transposed into national law. Most en-
vironmental directives now allow three years for their transposition, although many
are transposed late. In the case of OSPAR, the adoption of new legal instruments
can be even more protracted. For example, a new protocol on incineration at sea
was signed in 1983 but did not come into force until 1989.

OSPAR and the EU could not match the decision-making speed of the INSCs,
but were needed to keep up the pressure on implementation and compliance. Due
to its legal infringement procedure, the EU possesses more power to act when the
going gets tough. EU directives and regulations are more commanding than INSC
or OSPAR commitments due to the “supranational” nature of the EU. EU action
on the 1991 Nitrates Directive shows that EU enforcement tools in cases of noncom-
pliance are significantly more powerful than those “traditional” regimes possess.
The legally binding OSPAR also provided a legal and stable basis for the INSCs
and gave authoritative force in the crucial implementation phase. Such qualities
proved particularly important concerning dumping at sea where the EU had no
competence.

Rather than introducing new commitments on hazardous substances or eutrophi-
cation, the 2002 Bergen Declaration set out a number of new issue areas such as cli-
mate change, biodiversity, renewable energy, and an integrated ecosystem approach.
The search for new challenges indicates that the INSCs have “solved” most of the
problems related to hazardous substances, nutrients, dumping, and incineration at
sea through international cooperation. Further achievements now depend largely
on domestic political will and the capacity to follow through. The EU will continue
to have an important role to play in facilitating implementation and enforcing com-
pliance in the future.
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Notes

1. The term European Union will be used broadly throughout this chapter, to include the
period before the Treaty of Maastricht.

2. Accordingly, OSPAR and INSC can be treated as two separate although closely related
institutions. OSPAR and INSC have separate agendas, and differ in membership as well as in
norms, rules, and communication processes.

3. Instances of less than harmonious collaboration can probably be found at the intersection
with other issue areas, such as EU agricultural policy. Instances involving the INSCs, OSPAR,
and EU directives on hazardous substances are not included. These interactions are probably
not that different from cases involving nutrients, but any interaction is extremely difficult to
pinpoint due to high causal complexity.

4. Important for the North Sea was that the Rhine Commission, motivated in part by the
Sandoz accident, adopted the Rhine Action Program in 1987. This program addressed a num-
ber of issues, including marine issues, and included some institutional strengthening to aid
compliance, thus ensuring continued action after public interest declined.

5. “EU Commission Back on the Compliance Warpath,” ENDS, 831, September 13, 2000.
6. “UK ‘to Escape Bathing Water Fines,’”” ENDS, 1074, October 4, 2001.

7. “EU Parliament ‘Shocked’ by Nitrate Law Delays,” ENDS, 401, October 21, 1998.

8. “UK Condemned over EU Water Pollution Law,” ENDS, 891, December 7, 2000.

9. “UK Races to Comply with Nitrates Directive,” ENDS, 1128, December 20, 2001.

10. “EU Takes Further Action on Water Law Breaches,” ENDS, 341, July 8, 1998.
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Institutional Interplay and Responsible Fisheries:

Combating Subsidies, Developing Precaution

Olav Schram Stokke and Clare Coffey

The world’s oceans have struggled for decades to sustain large-scale and increas-
ingly invasive fishing activities. The response of governments to this situation
has ranged from neglect to the establishment of regional institutions for concerted
fisheries management. Where international institutions exist, they have often pro-
vided a mechanism for allocating fishing rights among members, and in some cases
also cooperative means for scientific activities and compliance control (Stokke 2001).
The effectiveness of such regional regimes varies considerably, however, and the
overall performance of the global fisheries regime leaves much to be desired. This
is partly because the underlying problem being addressed has regained much of the
severity it had prior to the introduction in the mid-1970s of exclusive economic
zones. Despite almost universal claims by coastal states to 200-mile fishing zones,
and the concomitant “nationalization” of some 90 percent of the world’s commer-
cial fisheries, coastal states have largely failed to manage their resources sustainably.
At the same time, distant-water fishing fleets have further enhanced the harvesting
capacity they deploy on the high seas and in foreign fishing zones. Pushed by capital
and modernization subsidies, rising competition, higher operating costs, and steadily
lower-value yields, fishing companies have introduced a range of new technologies
enabling them to profit from fish located in concentrations or at depths that would
previously have been beyond economic or technical reach. While technology and
harvesting capacity have increased, for most oceans, catches are now well below his-
toric peak levels (FAO 2001b). Importantly, the process has also involved the grad-
ual decline of larger, long-lived, and more valuable predator species such as tuna,
cod, and haddock in the oceans—known as ““fishing down marine food webs”—
with significant ramifications for marine ecosystems (Pauly et al. 2002).

Efforts to strengthen international fisheries rules, regional and global, during
the past decade occurred in response to these challenges. The main elements of the
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present global fisheries regime are introduced in the next section. This is followed
by a brief overview of important cases of interaction between the global fisheries
regime and other international institutions as well as the EU Common Fisheries
Policy. The chapter then focuses on the interaction between the global fisheries re-
gime and (1) the global trade regime with regard to rules on fisheries subsidies; (2)
the International Council for the Exploration of the Sea (ICES) with respect to the
formulation of scientific advice on fisheries management, notably the implementa-
tion of the precautionary approach; and in turn, (3) the interaction between ICES
precautionary advice and the EU Common Fisheries Policy. Our focus on subsidies
permits examination of cross-issue institutional interplay, whereas the precautionary
approach connects activities within institutions that focus on different aspects of re-
source management: research and decision making. Both themes are high up on the
political agenda of international environmental governance. Following a brief pre-
sentation of the broader issues involved in each case of interaction, assessments are
provided of the causal relationship between source and target institutions and the
adequacy of the policy responses to the set of interactions. In the last section, we
draw conclusions regarding important factors that can help explain the emergence
of institutional interaction and its impact on the effectiveness of the institutions
involved.

The Global Regime for Fisheries

The 1990s were highly dynamic as regards international fisheries rules. The 1995
UN Fish Stocks Agreement! specifies the 1982 UN Convention on the Law of the
Sea with regard to straddling stocks and highly migratory stocks and influences de-
cision making within institutions that are narrower in geographic or functional
terms. It strengthens and specifies the duty under international law to cooperate on
all aspects of high-seas fisheries management. It provides that only states that are
members of, or adhere to, regional regimes shall have access to the fishery (Art. 8)
and elaborates certain basic conservation principles, including the precautionary
approach to fisheries management (Art. 6, Annex II). Although the principal focus of
the Fish Stocks Agreement is on high seas fisheries management, Article 7 requires
that national measures concerning straddling stocks and highly migratory stocks be
compatible with high seas measures, and Article 3 requires that the provisions on
precautionary management also apply in national waters. As regards compliance
control, the Agreement breaks new ground by creating global minimum standards
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that permit a broader range of compliance mechanisms than was previously the
norm within regional high seas management regimes. This includes strengthened
flag-state responsibilities; procedures for non-flag-state inspection, detention, and
arrest on the high seas; and elaboration of certain port-state measures to enhance
adherence to regional conservation and management measures (Art. 19-23). The
Fish Stocks Agreement entered into force in 2001 and forms, in conjunction with
the UN Convention on the Law of the Sea that came into force in 1994, the basis
for the global fisheries regime.

In parallel to the Fish Stocks Agreement, a set of international instruments was
negotiated under the auspices of the UN Food and Agriculture Organization (FAO).
The FAO Compliance Agreement, which strengthens flag-state responsibilities with
respect to vessels fishing on the high seas, was adopted in 1993. The FAO Code of
Conduct for Responsible Fisheries was agreed to in 1995 and has been followed by
four International Plans of Action (IPOAs) on fishing capacity, shark management,
seabird protection, and illegal, unreported, and unregulated fishing.? The FAO Code
of Conduct and its plans of action are voluntary, directed at members as well as
nonmembers of the FAO, and reflect the active role of the FAO Committee on Fish-
eries in seeking to shape and support international fisheries rules. Alongside the UN
General Assembly, which annually reviews progress under the UN Convention on
the Law of the Sea, the FAO Committee on Fisheries is the only permanent interna-
tional forum that, periodically and on a worldwide basis, examines major fisheries
concerns and provides recommendations to governments, regional management
bodies, and other stakeholders.

Institutional Interaction and International Fisheries Management

We have provided an inventory of interactions between the global fisheries regime,
the EU Common Fisheries Policy (CFP), and other institutions, covering the full
functional scope of resource management: science, regulation, and compliance
control (Stokke and Coffey 2001). An overview of these interactions is given in
table 6.1.

All three causal mechanisms investigated in this volume are represented in the in-
ventory. The cases involving the precautionary approach (ICES and EU CFP), fish-
eries subsidies (World Trade Organization, the global fisheries regime, and EU), and
the transparency of decision making (NEAFC) revolve around Interaction through
Commitment. Here, the fact that states have assumed commitments in the context
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Table 6.1

Olav Schram Stokke and Clare Coffey

Cases of interaction of the Global Fisheries Regime

Scientific research and advice

International Council for the
Exploration of the Sea
(ICES)

Regulation
North-East Atlantic Fisheries
Commission (NEAFC)

EU Common Fisheries Policy
(CFP)

World Trade Organization
(WTO)

Convention on International
Trade in Endangered Species
(CITES)

Compliance control

Northwest Atlantic Fisheries
Organization

Central Bering Sea Doughnut
Hole Agreement

+ Has implemented the precautionary approach following its
formal adoption in the global Fish Stocks Agreement (FSA)

+ Introduced greater safety margins in its catch
recommendations and requested rapid recovery of troubled
stocks and thus contributed to improved conservation in
line with FSA

+ Is modifying its communication and terminology in
response to criticism by FAO and regional regimes

+ Responded to the transparency rules of the FSA by
adopting new provisions on access to meetings and reports

« FSA supports implementation of the precautionary
approach in the CFP (through ICES), which requires
preagreed decision rules within recovery/management plans
« FSA rules support inclusion of management considerations
in EU fish-import regulations

+ FAO International Program of Action on fishing capacity
(IPOA-Capacity) contributes to reform of related EU rules
aiming at a reduction of subsidies

+ IPOA-Capacity contributes to reduction of fisheries
subsidies in the EU and its member states

+ EU fisheries subsidies still undermine conservation and
management of fish stocks required by global fisheries regime

+ WTO subsidies rules improve information flows and
bindingness and may therefore help reduce or limit fisheries
subsidies and capacity

+ The global fisheries regime helped place fisheries subsidies
on the formal WTO agenda (Doha Round)

+ Has contributed to emergence of FAO International
Program of Action on the Conservation and Management
of Sharks (IPOA-Sharks)

* Benefited in its implementation from improved national
reporting procedures and records of shark catches resulting
from IPOA-Sharks

« Facilitated adoption of FSA provisions on inspection,
detention, and arrest

+ Facilitated adoption of FSA provisions on inspection,
detention, and arrest
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of one regime affects decision making under another regime. The FAO-CITES case
displays Cognitive Interaction: the ensuing International Plan of Action on Sharks
Management (IPOA-Sharks) by the FAO did not result from commitments but
from learning that was triggered by CITES activities, notably its direct requests for
FAO inputs. Cognitive Interaction is also evident in the relationship between the
global fisheries regime and ICES practices with respect to the involvement of and
communication with stakeholders. The same is true for the two regional cases on
compliance-control procedures: the more intrusive detention and arrest provisions
stood out as salient in the global negotiations by having been applied successfully
in earlier processes. With respect to most interacting institutions listed in table 6.1,
Behavioral Interaction can also be observed: modified ICES advice has influenced
fisheries management “on the ground,” the EU subsidies rules have undermined sus-
tainable use and management of fish stocks, and FAO’s IPOA-Sharks help the effec-
tive implementation of CITES.

Some of the cases involve institutions with significantly different objectives, which
could imply that the source undermines the target. For instance, the EU’s fisheries
subsidies regime has historically aimed at industrial development rather than sustain-
ability pursued under the global fisheries regime. But whereas much of the debate on
institutional interplay has focused on potentially disruptive effects, most of our cases
are synergistic or have at least led to responses that reduced the level of disruption.
Nevertheless, they also typically reveal ample room for further improvement.

While the general approach in this book is to identify certain dyads of institu-
tional interaction, it is important to also consider the effects of other relevant insti-
tutions and processes when tracing the causal connection between source and target.
Reduction of fisheries subsidies, for instance, is an objective of work undertaken
also by the Organization for Economic Cooperation and Development (OECD),
the Asia-Pacific Economic Cooperation (APEC), and the UN Commission on Sus-
tainable Development. Similarly, in the European context, the North Sea Confer-
ences intervened in the translation of the precautionary approach to fisheries from
a global principle to regional scientific and policy approaches. Civil-society activities
around these forums can also serve to link the source or target institutions and
thereby influence their response action.

Capacity Control and Checks on Subsidies

This section reviews the interaction between the global fisheries regime and provi-
sions of the World Trade Organization (WTO) relevant to fisheries subsidies, with
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an emphasis on the 2001 decision to place this issue on the agenda for the Doha
Round of multilateral trade negotiations.

Figures on the amount of subsidies provided to the fisheries sector vary widely, a
reflection partly of scattered knowledge and partly of different definitions or opera-
tionalizations of accepted definitions (Milazzo 1998; Stone 1997). Recent estimates
suggest a level somewhere in the range of U.S.$7-14 billion each year (Ruckes
2000). Fisheries subsidies are politically contested. On the one hand, governments
have a number of worthwhile reasons for providing them, including employment in
shipbuilding, harvesting, or processing sectors, food security, or protection of settle-
ments in sparsely inhabited or economically disadvantaged coastal regions.? Also,
not all government financial transfers for fishing vessels or equipment are problem-
atic from a capacity perspective. For instance, investments that improve the effi-
ciency of vessel operations may be neutral in capacity terms if combined with
buyback or scrapping schemes. On the other hand, too many vessels chasing too
few fish is a fundamental impediment to responsible harvesting. Subsidies can be
an important factor in generating excessive fishing capacity, especially where man-
agement policies are unsatisfactory (Hannesson 2001, 17-19), including in many
high-seas areas and developing-country zones harboring distant-water fishing activ-
ity.* In recent years, a number of states have reduced their financial contributions to
the fisheries industry (Gréboval 2000), but subsidy reduction remains an important
means of controlling the buildup of vessel capacity.

Part of the Problem: Inadequate WTO Subsidies Rules
Whereas the global fisheries regime aims to ensure the sustainable use of fish stocks,
the objective of the global trade regime is first and foremost to remove restrictions
on international trade between its members (see also chapter 8). Potential trade dis-
tortion associated with fisheries subsidies was therefore the main rationale for rais-
ing the issue within trade-oriented international institutions in the 1960s and 1970s,
especially the OECD and WTO’s predecessor—the General Agreement on Tariffs
and Trade (GATT) (Steenblik 1999). According to the preamble of the agreement
establishing the WTO, however, the WTO is also to allow for “the optimal use of
the world’s resources in accordance with the objective of sustainable development,”
and much of the WTO debate on fisheries subsidies has therefore considered envi-
ronmental as well as trade aspects.

The global trade regime, specifically the 1994 Subsidies and Countervailing Mea-
sures (SCM) Agreement negotiated under the WTO, provides rules on subsidies that
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are detailed, legally binding, and supported by an elaborate compliance system that
includes compulsory and binding dispute-settlement procedures and authorization
of countervailing trade sanctions. In spite of this no fisheries subsidy has so far
been challenged under WTO rules.

Notifications to the WTO of fisheries subsidies—an obligation under Article 25
of the SCM Agreement—have been very limited in terms of the amount of subsidies
reported, the range of subsidies covered, and the quality of information provided
(Schorr 1998, 154-155). Part of the reason is that several key concepts in the SCM
Agreement are defined in ways that make it difficult to determine whether govern-
ment expenditures and other interventions in the fisheries sector fall within the
domain of the agreement (Stone 1997). The definition of a subsidy as a “financial
contribution” has generated a lively debate on whether public investment in fisheries
management and enforcement should count as subsidies. Research, monitoring, and
control activities make up a significant proportion of government financial trans-
fers to the fisheries sector worldwide (OECD 2000). Similar questions arise where
governments fail to charge for access to resources or indeed purchase access to
resources in foreign exclusive economic zones on behalf of the fishing industry.
Furthermore, only “specific”” subsidies (i.e., those limited to an enterprise, industry,
or region) are covered by the agreement, which makes it unclear whether govern-
ment provision of important infrastructure, such as quays and lighthouses, should
be notified.

Among subsidies that are to be reported, only those contingent on export perfor-
mance or the use of domestic rather than imported goods are prohibited. Other sub-
sidies are actionable under the SCM Agreement only if they can be shown to have
adverse effects on the interests of another party.’

Accordingly, only a limited subset of direct or indirect financial transfers to the
fisheries industry is clearly disciplined under present rules, and conceptual unclarity
contributes to a lack of information on the extent, nature, and objective of subsidies.
Many states have considered this situation inadequate and have requested clarifica-
tion of which part of a large gray area should be disciplined under WTO rules. Key
members of the so-called Friends of Fish group of countries pressing for reform of
fisheries subsidies rules in the WTO (Australia, Chile, Ecuador, Iceland, New Zea-
land, Peru, the Philippines, and the United States), especially the United States and
New Zealand, have a long track record of trying to strengthen international restric-
tions on subsidies in primary industries (Steenblik 1999). On fisheries subsidies, they
have been heavily supported by transnational environmental organizations, especially
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the World Wide Fund for Nature (WWF), which sought to harness the free-trade
agenda in the interest of conservation. Compared to their most outspoken oppo-
nents on the fisheries subsidies issue, including Japan, the Republic of Korea, and
the European Union, the Friends of Fish countries have had relatively low levels of
fisheries subsidies and would therefore be less affected by stronger rules.

Cognitive Interaction: Programmatic Work under the Global Fisheries Regime

A FAO study published more than a decade ago (FAO 1992) is widely seen as cen-
tral to the comeback of fisheries subsidies on the international diplomatic agenda,
after a decade of moderate interest (Stone 1997; Steenblik 1999). The new twist
introduced by this report was to emphasize much more than before the linkage be-
tween subsidies and problems of resource sustainability. While subsequent examina-
tions by international organizations such as the World Bank (Milazzo 1998), OECD
(1997, 2000), and APEC (PricewaterhouseCoopers 2000) have concluded that
the U.S.$54 billion estimate of fisheries subsidies—or 70 percent of world catch
value—that many read into the FAO report was much too high,® they have never-
theless documented that current levels of subsidies are substantial and a cause of
overcapacity in the fisheries sector.

In 1998, at a time when the Friends of Fish group was pushing for more work on
fisheries within the WTO and other international institutions, the Sub-Committee
on Fish Trade of the FAO’s Committee on Fisheries decided that the FAO had a
role to play in compiling and disseminating information on the impacts of subsidies
(FAO 1998a, para. 17). It is notable that from the outset, the FAO opted for a sup-
portive and complementary role to other international agencies addressing fisheries
subsidies, such as the WTO and OECD, and was careful to avoid any overlap with
activities taking place there (see in particular FAO, 1998a, paras. 6 and 7). This
stance was not favorable to those, including the EU and the Republic of Korea,
who objected to the WTO taking a more prominent role in international governance
of fisheries subsidies.”

In its International Plan of Action for the Management of Fishing Capacity
(IPOA-Capacity), the FAO pledged to “collect all relevant information and data
which might serve as a basis for further analysis aimed at identifying ... subsidies
which contribute to overcapacity” (Art. 45). The organization set out to prepare
technical guidelines for the management of fishing capacity and organized a series
of technical and expert consultations on issues related to capacity. A Task Force on
Fishery Subsidies was established in the FAO Fisheries Department to serve as a
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focal point in subsidy matters, monitor and review discussions and contributions
from other organizations, and map the various forms of fisheries subsidies.

While a first FAO expert consultation held in 2000 failed to contribute substan-
tially to the debate on whether and how WTO disciplines should be reformed, later
efforts proved somewhat more successful. The report of the Expert Consultation on
Economic Incentives and Responsible Fisheries was criticized by some within the
FAO Committee on Fisheries as having “raised more questions than answers,” and
the Committee decided that a second consultation on the issue would comprise a
broader range of experts with relevant practical and multidisciplinary experience in
fisheries-management and trade issues.® At least the expert consultation identified
forms of government transfers to be prioritized in research, which were all compat-
ible with the conventional definition of subsidies espoused by the WTO: capital ex-
pansion such as vessel purchase or modernization grants, tax waivers and deferrals,
and price support.” Nevertheless, the inadequacy of information was presented as a
key conclusion of the consultation in the WTO, and there is no indication that the
subsequent discussion on fisheries subsidies in the WTO Committee on Trade and
Environment (CTE) paid much attention to this particular input.'® In the subse-
quent years, however, the FAO organized information-exchange meetings with
other international agencies with ongoing work programs on fisheries subsidies,
including the OECD, the United Nations Environment Program (UNEP), and the
WTO (FAO 2001a, 2002).

On balance, programmatic efforts under the global fisheries regime have to some
extent, but hardly decisively, strengthened the hand of those who favor reform of
the WTO subsidies regime. Throughout the 1990s, both proponents and opponents
of WTO reform have referred to the FAO as a particularly relevant source of in-
formation on the matter.!! By attempting to develop clearer and more consensual
knowledge on which types of subsidies are capacity-driving and which can be
supportive of sustainable fisheries, the FAO sought to render obsolete a key argu-
ment against WTO reform in the area, namely the difficulty of separating “good”
from “bad” fisheries subsidies. However, the FAO’s influence may have been
greatest in what it did zot do. By not opting for a front-runner position in regula-
tory efforts, as it had with regard to high-seas compliance measures, but instead sup-
porting and facilitating the fisheries subsidies initiative within the global trade
regime, the FAO did not add fuel to those who argued that the WTO was a poor
arena for developing criteria to separate sustainable from nonsustainable fisheries
subsidies.
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Interaction through Commitment: Global Fisheries Norms and the Strength of the
Friends of Fish Coalition

The global fisheries regime includes legal and political commitments that are sup-
portive of those in favor of reform of WTO subsidies. Under the Fish Stocks Agree-
ment, coastal states and states whose vessels fish on the high seas are to “take
measures to prevent or eliminate overfishing and excess fishing capacity and to en-
sure that levels of fishing efforts do not exceed those commensurate with the sustain-
able use of fishery resources” (Art. 5). There is no explicit mention of subsidies,
however.

The FAO Code of Conduct encourages states to ensure that “policies, programs
and practices related to trade in fish and fishery products do not result in ... envi-
ronmental degradation” (Art. 6.14), and that “excess fishing capacity is avoided and
... the economic conditions under which fishing industries operate promote respon-
sible fisheries™ (Art. 7.2.2). In addition, the Code provides that “States, aid agencies,
multilateral development banks and other relevant international organizations
should ensure that their policies and practices ... do not result in environmental
degradation” (Art. 11.2.15).

The equally nonbinding FAO IPOA-Capacity calls on states to achieve, “prefera-
bly by 2003 but not later than 20035, an efficient, equitable and transparent manage-
ment of fishing capacity” (Art. 7). If excess capacity is undermining the achievement
of long-term management, states should take measures to limit and progressively re-
duce relevant fishing capacity. National plans for the management of fishing capac-
ity are important means for this objective and shall include assessments of “all
factors, including subsidies, contributing to overcapacity” (Art. 25). Finally, “States
should reduce and progressively eliminate all factors, including subsidies ... which
contribute, directly or indirectly, to the build-up of excessive fishing capacity there-
by undermining the sustainability of marine living resources” (Art. 26).

It is difficult to measure the influence of these fisheries-regime provisions on the
process of regulating subsidies within the WTO. It is indicative of such influence,
however, that those in favor of reforming the trade rules on subsidies have consis-
tently emphasized the existence of global fisheries norms in this area and especially
the Fish Stocks Agreement and the IPOA-Capacity.!? The latter was presented to the
WTO Committee on Trade and Environment (CTE) in June 1999, at a time when
support for reform of fisheries-subsidies rules was growing in the Committee. FAO
was invited to report to the next CTE meeting “on the main elements of an indica-
tive work program aimed at addressing the impact of subsidies and other factors



Institutional Interplay and Responsible Fisheries 137

which contribute to overcapacity and unsustainability in fisheries.”13 Since then,
FAO representatives have regularly attended CTE meetings, providing updates on
FAO activities related to fisheries subsidies.™

The Outcome: Fisheries Subsidies at the Forefront of Global Negotiations
The 2001 Doha Ministerial Declaration, which provides the mandate for the new
round of trade negotiations, states that “participants shall also aim to clarify and
improve WTO disciplines on fisheries subsidies, taking into account the importance
of this sector to developing countries.” The Declaration also highlights fisheries sub-
sidies when sketching the broader trade-environment agenda.'®

Programmatic work under the global fisheries regime and the latter’s norms con-
tributed to this outcome by making it more difficult for opponents to reject it. Right
from the outset, discussions within the WTO had focused on the need for more in-
formation on the impact of subsidies on sustainability and trade, and we have seen
that activities under the global fisheries regime were significant in this regard.'® By
summer 1999, following a high-level WTO symposium on trade and development,'”
states favoring fisheries-subsidy reform presented several substantial papers at a
CTE meeting. These papers pointed to the “loss-loss-loss” relationship between fish-
eries subsidies on the one hand, and trade, environment, and development on the
other,!8 and so support for placing the issue on the Doha Round agenda grew. Al-
ready at the WTO Seattle Ministerial Conference in late 1999, the EU as one major
opponent accepted that fisheries subsidies would be addressed in the next world
trade round. In Doha, the EU finally also agreed that the discussions could take
place under the SCM Agreement (rather than as part of the environment agenda).

More important than the interaction with the global fisheries regime, however,
was probably that fisheries subsidies increasingly became a development issue. Early
on in the negotiations, fisheries subsidies had been framed primarily as a trade and
environmental-sustainability issue addressed, since 1997, within the CTE (Porter
2002). However, development issues gained in prominence and proved decisive in
moving the subsidies issue onto the main negotiating agenda in 2001.1° From a
North-South perspective, fishing interests in developing countries had to compete
at sea and on international markets with heavily subsidized counterparts from
wealthier nations. There is not much to suggest that norms or activities undertaken
under the global fisheries regime played any important role in the mobilization of
developing countries. The work of UNEP was probably more salient in this regard.
Combining research work, country studies, and policy dialogue, it convened a
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number of expert meetings or consultations with key officials and international insti-
tutions with particular attention to the impact of fisheries subsidies on developing
countries—notably in relation to third-country fishing agreements. Several leading
civil-society organizations, including WWF, have also emphasized the development
aspect of fisheries subsidies.

Summary and Assessment

Fisheries subsidies surfaced on the Doha Round agenda because the interests of a
coalition of countries with relatively small domestic subsidies programs coincided
with the interests of developing fishing nations, as well as with those of environmen-
tal organizations in industrialized countries. As summarized in figure 6.1, this sec-
tion has presented two cases of interaction.

The first causal impact of the global fisheries regime on WTO subsidies rules is
cognitive in nature: the FAO has raised concern over the issue and, along with a
few other international institutions, ensured for supporters and opponents of sub-
sidies reform alike a common source of legitimate expertise on fisheries subsidies.
The second case of interaction between the global fisheries regime and the subsidy
segment of the WTO regime is one of commitment. The subsidy-related provisions
in the Fish Stocks Agreement, the FAO Code of Conduct, and the FAO IPOA-

FAO | WTO Doha Round
reports and of trade negotiations:
activities; IPOA —mm Loooo> agreement to include
Capacity fisheries subsidies

>

WTO members
find it difficult to reject
clarification of WTO
fisheries-subsidies rules

Rising awareness of
sustainability aspect of
fisheries subsidies

Member states
are committed to
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Figure 6.1
Global Fisheries Regime affects World Trade Round
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Capacity supported those in the WTO who argued that fisheries subsidies are a bar-
rier to sustainability, as well as a barrier to free trade. The provisions therefore
played a part in bringing this particular issue onto the agenda for the Doha Round
of global trade negotiations. Moreover, attempts to define the WTO as peripheral to
the governance of fisheries subsidies and to place this issue within a forum with
more fisheries expertise but less “clout”—that is, the FAO—were rejected. While
the FAO has a well-established practice of mobilizing relevant fisheries expertise in
the development of consensual guidelines on implementation at national levels, FAO
rules, unlike WTO provisions, tend to be soft and are rarely backed up by intrusive
enforcement mechanisms.

The instances of interaction described here have occurred at the level of institu-
tional output, although this does not rule out effects at the levels of outcome (sub-
sidies practices) or impact (on harvesting capacity). Both within the source and the
target regime, the interaction has been pursued intentionally. Appreciating the sig-
nificance that trade rules might assume with regard to controlling fisheries subsidies,
the FAO sought to coordinate fact-finding and analytic activities relevant to the
question of how subsidies influence sustainability. That said, in both regimes many
of the activities relevant to fisheries subsidies were generated by internal processes
and priorities, and by external pressures such as that from environmental organiza-
tions, rather than from the other regime.

Responses to the interaction have been of several kinds, although to date neither
of the institutions has adapted its rules. There has been moderate interinstitutional
coordination: the WTO invited the FAO to provide more specific information on
available knowledge about the relationship between fisheries subsidies and sustain-
ability problems. The FAO input provided in response has largely supported those
questioning fisheries subsidies within the WTO, but it has failed to provide more
than preliminary answers. Since the issue was highly controversial and FAO work
is based on consensus, this is not surprising and it is doubtful whether more cross-
institutional coordination could have changed the situation substantially. Adapta-
tion to rising international attention to environmentally harmful fisheries subsidies
is reflected in the fact that many governments chose to reduce their subsidies pro-
grams during the 1990s (Gréboval 2000).

Precaution, ICES, and the Common Fisheries Policy

The UN Fish Stocks Agreement contains one of the most explicit definitions pro-
vided in an international treaty of how the precautionary principle should apply in
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practice. Under Article 6, and applying the guidelines set out in Annex II, states are
to decide on two types of precautionary reference points. First, a “limit reference
point” is associated with danger: if a stock falls below this level, preagreed conser-
vation and management action should be initiated to support stock recovery. The
overall aim of management strategies is to ensure that the risk of exceeding a limit
reference point is very low. Second, with respect to “target reference points,” man-
agement strategies should ensure that these are not, on average, exceeded.

Based on a FAO Technical Consultation that involved fisheries experts from a
wide range of organizations, a set of guidelines for implementing the precautionary
approach was developed. These emphasized (1) the development of operational and
measurable targets and constraints—that is, biological reference points that should
(2) reflect management objectives based not only on biological but also on socioeco-
nomic considerations and adequate stakeholder involvement, including the involve-
ment of fishing-industry and conservation groups, and be accompanied by (3)
preagreed decision rules that define what action should be taken when reference
points are exceeded (FAO 1996, especially paras. 20-35).

The following assessment of how the global fisheries regime has influenced the
emergence of a precautionary approach to fisheries management in the Northeast
Atlantic is related to these guidelines. The first two subsections examine how the
global fisheries regime has interacted with, respectively, ICES’ development and
communication of biological reference points. The third subsection analyzes the sig-
nificance of ICES for the emergence of preagreed decision rules in the EU Common
Fisheries Policy.

Interaction through Commitment: Biological Reference Points

Founded in 1902 under the Convention for the International Council for the Explo-
ration of the Sea (last amended in 1964), ICES is an intergovernmental organization
that coordinates scientific research and provides advice on fisheries management in
the Northeast Atlantic. While the Fish Stocks Agreement introduces general provi-
sions regarding the formulation and use of scientific advice at the global level, ICES
has developed and implemented a specific procedure for generating advice, tailored
to the relatively advanced level of knowledge about the various Northeast Atlantic
fish stocks. ICES advice is not binding on governments and its influence on decision
making depends largely on the organization’s reputation for scientific excellence
and neutrality toward the often competing claims of various stakeholders—which
is widely perceived as high (Gullestad 1998). Most ICES parties are politically,
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and increasingly also legally, bound by the Fish Stocks Agreement and this is
an important driver of the interaction between the global fisheries regime and
ICES.

The precautionary approach to fisheries management was not among the
“themes” addressed at the ICES Annual Science Conferences in the years preceding
the adoption of the Fish Stocks Agreement and the FAO Code of Conduct, but it
has been featured repeatedly since 1997.29 A Study Group on the Precautionary
Approach to Fisheries Management was convened that year, charged with develop-
ing a form of advice that would be consistent with the precautionary approach as
elaborated under the global fisheries regime.

Responding to the recommendations of the study group, the ICES Advisory Com-
mittee on Fisheries Management (ACFM) has since 1998 formulated its advice to
management agencies within a framework for implementation of the precautionary
approach (ICES 2000, 2001a). The advice is based on an estimate of current
stock status and usually occurs in the form of catch options that should maintain
the stock status inside “‘safe biological limits.” The latter term was introduced as
early as 1981 and refers to the level of the spawning stock below which there is an
unacceptable probability that recruitment will be impaired (see ICES 2000, 4; 1992,
5-6). Similarly, the precautionary management strategy—or the maximum harvest-
ing level that ICES would consider as precautionary—is identified by calculating a
buffer that generates a very low probability of reaching a stock level at which
recruitment will be impaired. The latter is ICES” operationalization of a limit (dan-
ger) reference point. The size of the buffer depends on the natural variability of the
stock, the precision of the assessment, and the risk that management agencies are
willing to accept (ICES 2000, 2).

Two specific changes are associated with the implementation of the precautionary
approach: clearer articulation of the impairment risk that ICES considered acceptable
(for most stocks set as low as 5 percent), and greater commitment to advise forceful
rebuilding plans when stocks are depleted or overfished (compare ICES 2001b, iv
with ICES 1992, 12). Since ICES used the same actual reference points after its in-
troduction of a precautionary approach, one observer has stated that in effect, “the
earlier management regime ... often remained unchanged, although the language
has been given a precautionary gloss” (MacGarvin 2002, 20). That statement would
surprise many nonscientist stakeholders in the region, and it underestimates the sig-
nificance of the ICES decision to restrict the term precautionary, in cases where
stocks are troubled, to conservation measures believed to rapidly rebuild the stock.
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There is much to suggest that the elaboration of a precautionary approach in
the Fish Stocks Agreement has galvanized scientists involved in the ICES advisory
process, with their “long history of unsuccessfully trying to agree on targets with
management agencies” (Hilborn et al. 2001, 100) whenever their biology-based
recommendations face stakeholder complaints. A Russian request in 2000 for a
change in the estimate of a precautionary reference point for Barents Sea cod, for
instance, was rejected by ICES on the grounds that the data “available at present
give no firm basis for revision of reference points” (ICES 2001b, 12). There is broad
agreement that ICES has taken an early lead among regional scientific advisory
bodies in implementing the precautionary approach (Hilborn et al. 2001, 100), par-
ticularly regarding methodologies for establishing biological reference points
(Garcia 2000, 22), and the concept of precautionary management now permeates
ICES activities.

While the global fisheries regime is not the only institution that has influenced
ICES practices in this area, it has had the most specific effect. For instance, the pre-
cautionary approach to fisheries management was also discussed in depth during the
1997 Intermediate Ministerial Meeting on the Integration of Fisheries and Environ-
mental Issues under the International North Sea Conferences, which involved many
of the key participants in ICES. While this parallel process provided an occasion for
political discussion of the subject and may have bolstered commitment to the pre-
cautionary approach and increased involvement by environmental interests, it did
not advance the specification of the precautionary approach, which has largely
occurred within specialized fisheries forums.2!

Cognitive Interaction: Socioeconomic Aspects and Stakeholder Involvement

The objective pursued by ICES in the fisheries area (promotion of research and pro-
vision of scientific advice) is much narrower than that of the global fisheries regime
(long-term conservation and sustainable use of fish stocks). Associated with this nar-
rower functional scope is a significant difference in the mix of expertise mobilized
under these institutions. In ICES fisheries bodies, marine biological expertise rele-
vant to stock assessment and marine ecosystems predominates and the organization
has a long tradition of advancing the research frontier in these particular areas
(Stewart 1991, 2549). Such expertise is also found in the UN fisheries bureaucracy,
primarily the FAO Fisheries Department, but here social scientists, economists, law-
yers, and technologists are also well represented.?? Whereas ICES is widely seen as
being in the forefront of the development of biological reference points, the FAO
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(1996, 16-21) has emphasized that the precautionary approach also requires mobi-
lization of socioeconomic, technical, and institutional knowledge.

On the basis of these differences, complaints have been articulated—both within
the FAO and by the regional management regimes ICES serves—that the precau-
tionary procedure generates advice that is insufficiently sensitive to the socioeco-
nomic costs associated with quota cuts. It has been argued from within FAO that,
ideally, limit and target reference points should also be developed for socioeconomic
and institutional impacts of conservation measures (Garcia 2000, 34). In the context
of the EU Common Fisheries Policy, the sudden introduction of precautionary refer-
ence points and calls for recovery plans in the 1998 ICES advice left little time for
discussions with industry before decisions had to be taken, while making it difficult
for managers to gauge the costs and benefits of action (Brown 2000; Deas 2000).
Similarly, in the years following the introduction of ICES advice based on limit and
target reference points, the Norwegian-Russian Fisheries Commission chose to set
quotas well above the level ICES considered precautionary (ICES 2000, sec. 3.1.2).
As these examples demonstrate, complaints have easily translated into lack of accep-
tance of ICES recommendations.

The problem may have been exacerbated by the ways in ICES has communicated
its precautionary advice, which has been criticized as difficult to understand for
other stakeholders. Excessively technical language may reduce the ability of scien-
tists to convey to industry and managers a clear picture of the biological conse-
quences of management proposals, which is usually a requirement for obtaining
their acceptance of costly restrictions on harvesting. Obscure or variant terminology
may even engender suspicions that scientists ““add extra (non transparent) conserva-
tism or precaution into the estimation process” (Mace and Gabriel 1999, 69), thus
trespassing into the domain of management agencies. Significant differences between
the various scientific advisory bodies to North Atlantic management regimes in op-
erational definitions of precautionary reference points (ICES 2000, 4-5) have fur-
ther contributed to the problem. For instance, in contrast to the ICES practice of
defining limit (danger) reference points in terms of impaired recruitment and then
adding a buffer, the Northwest Atlantic Fisheries Organization (NAFO) has linked
the limit reference point to the maximum sustainable yield (Garcia 2000, 24).

While ICES has never aspired to cover all relevant aspects of fisheries manage-
ment, it has responded to these complaints. It is ultimately the responsibility of man-
agement agencies to ensure that they are advised by available expertise on the social,
economic, and institutional effects of conservation measures—and not only on the
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biological impacts. Nevertheless, ICES has stepped up its efforts to improve commu-
nication with managers and industry representatives, not least about the costs and
benefits of stock recovery plans.?3> To achieve a more harmonized terminology,
ICES convened in 2000 an interagency meeting involving the FAO and a number
of North Atlantic management bodies with a view to identifying differences and
similarities in terminology and conceptual definitions, and exploring their conse-
quences for the provision of precautionary scientific advice.?* The ICES Advisory
Committee on Fisheries Management noted that these interagency discussions “can
be expected to result in further development and clarification of concepts and
changes in terminology” (ICES 2001b, v), and has pledged to harmonize its use of
the term limit reference point to that of NAFO (ICES 2000, 5). This reflects a gen-
eral change in attitude within ICES toward the concept of maximum sustainable
yield. Referring to the fact that the Fish Stocks Agreement includes this concept in
its definition of the precautionary approach, ICES now pledges to “develop a bal-
anced view on how best to interpret this reference point in a fish stock assessment
context.”2’

Hence, inadequate attention to communication issues may have weakened ICES’
role as an ““interlocutor” between the global fisheries regime and regional manage-
ment regimes. Related complaints have led to institutional learning within ICES
induced, among other things, by the global fisheries regime. In the context of EU
fisheries policy, some observers report that the communication between scientists
and the industry has improved over time and has helped to convince parts of the
fisheries sector of the benefits of the precautionary approach, not least as a means
of introducing greater stability within the sector (Deas 2000). The adaptations initi-
ated by ICES hold the same promise, although concrete results such as those in the
EU have not yet materialized.

ICES and Precautionary Decision Making in EU’s Common Fisheries Policy

The framework for fisheries management in the EU is set out in Regulation 2371/
2002 on the Conservation and Sustainable Exploitation of Fisheries Resources
under the Common Fisheries Policy (O] L358, 31.12.2002) and its daughter regula-
tions. Since the 1970s, a variety of instruments have been employed to curb over-
fishing or to prohibit damaging practices, yet a growing number of commercial fish
stocks in European waters are considered to be outside safe biological limits. This is
the case for some two-thirds of commercial stocks in the North Sea and the Medi-
terranean Sea, almost half of those in the Northeast Atlantic, and 20 percent of
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commercial stocks in the Baltic Sea (FAO 2001b); highly migratory species of tuna
and swordfish are also overexploited.

The failure of the Common Fisheries Policy (CFP) to manage EU fish stocks is fre-
quently blamed on the central role given to total allowable catch limits (TACs) as a
management tool, and the process for setting these limits (e.g., European Commis-
sion 2000). The Council of Ministers adopts TACs each December, primarily cover-
ing commercial stocks in the Northeast Atlantic and the Baltic Sea. The Council
decision follows a proposal from the European Commission. The proposals are, in
turn, heavily derived from ICES advice. The annual Council negotiations over the
Commission proposals are invariably politically charged, with individual fisheries
ministers coming under considerable pressure to secure the best deal for their fisher-
men at home. Fisheries management is particularly vulnerable to such pressure pre-
cisely because of the uncertainty and ignorance about important bioecological as
well as socioeconomic processes involved in fisheries (Garcia 2000). As a result, as
one academic has aptly put it, “When the scientific advice has been refracted
through the [EU] political process it may appear to shed little light on the final deci-
sions” (Symes 1998, 12).

That said, the EU and several of its member states have been at the forefront of
discussions on the precautionary principle. Since the Maastricht Treaty entered into
force in 1993, Article 174 of the Treaty establishing the European Community
states that Community environmental policy “shall be based on the precautionary
principle.” The EU (legally: the European Community, EC) participated actively in
the negotiations on the UN Fish Stocks Agreement. And the EU is a major “client”
of ICES and has benefited from, as well as contributed to, the leading role played by
ICES scientists in elaborating and adapting scientific advice in line with the precau-
tionary approach.

The challenge presented by the precautionary approach in the Fish Stocks Agree-
ment and the FAO guidelines is to develop alternative multiannual management
approaches, where decisions are based on preagreed decision rules. In other words,
the precautionary approach requires adaptations not only in the generation of scien-
tific advice but also in the decision-making process (Hanna 1999; Mace and Gabriel
1999). As Garcia (2000, 40) noted, “Alone or limited to its scientific aspects, [the
precautionary approach] will only represent yet another step towards scientific
sophistication along a 50-year old track which has produced large amounts of excel-
lent science against a background of inexorably growing overexploitation, eco-
system degradation, economic dysfunction, and social stress.”
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As early as 1992, the CFP had provided for the adoption of “management objec-

>

tives and strategies,” setting the scene for a Commission proposal to this effect.2¢
The proposal was the subject of some debate in the Council but discussions eventu-
ally stalled in 1995. Decisions on EU TACs were destined, for the time being, to
continue to be made on an annual basis and in the absence of predetermined deci-
sion rules.

Steps were nevertheless taken to move toward the use of multiannual manage-
ment plans, on a case-by-case basis, by the introduction of multiannual management
strategies under bilateral agreements with Norway (several stocks, including cod)
and other Northeast Atlantic states (herring and mackerel). These agreements speci-
fied that management action would be triggered when mortality or spawning stock
biomass passed the precautionary reference points. Further plans were adopted
within the context of the International Baltic Sea Fishery Commission (European
Commission 2000, 13). These prescribed that management action should ensure a
safe and rapid recovery, but without specifying exactly what this meant, or what
measures were to be used to achieve it. Managers had thus agreed when to take
action and certain management objectives, but had left open what action would be
taken (ICES 2001c).

As detailed above, ICES presented precautionary reference points for the first time
in its 1998 advice. In so doing, ICES introduced a precautionary approach “test” by
stating that if a stock is regarded as depleted, or if overfishing is taking place, only
an effective implementation of a rebuilding plan within a “reasonable” period
would satisfy the condition for a precautionary approach. By not developing effec-
tive recovery plans in the case of depleted stocks, the EU would be failing the test.

ICES applied this approach in 1999 when it stated that “fishing mortality on cod
should be reduced to the lowest level possible in 2000 (ICES 2000, part 2, 4) and
should be accompanied by a recovery plan to rebuild the spawning stock. Cod is
one of the EU’s most significant stocks, culturally if not economically, and the
ICES advice generated intense discussions in the Fisheries Council in December
1999. This led to a first set of emergency measures being adopted for Irish Sea cod
in 2000, followed by longer-term measures to rebuild the stock.

Following these initial developments, efforts were redoubled to develop multian-
nual management plans more widely for EU fisheries. Importantly, a meeting in Sep-
tember 2000 showed that the need to lay down multiannual procedures that took
the precautionary approach into account was now widely accepted by the member
states (European Commission 2000, 13). A more concerted focus on management
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plans was consequently provided by a Communication of the Commission with pre-
determined decision rules presented as part of such an approach. The use of such
rules, according to the Commission, would end the practice that had resulted in pri-
ority being given to avoiding restrictions on fishing that were politically unpopular
in the short term (European Commission 2000, 11). In December of that year, min-
isters agreed that conservation measures were also needed for other stocks of cod,
and for hake, to be formulated within the context of multiannual recovery plans of
at least five years.

These developments coincided with the Commission’s preparations for the 2002
reform of the fisheries policy. In its Green Paper outlining the future direction of
the CFP, the Commission referred to the measures agreed on for cod and hake as
“a test case” for introducing multiannual management strategies across a range of
commercial fisheries. It again supported the definition of multiannual strategies
compatible with the precautionary principle (European Commission, 2001, 23).
The final agreement, contained in the new basic CFP Regulation 2371/2002, states
that the Council “shall adopt” multiannual plans for stocks outside safe biological
limits and for other stocks, as far as necessary. Apart from biological reference
points, an explicit reference is made to establishing harvesting rules laying down
how annual catch or effort limits are to be arrived at. The new approach to manage-
ment was accompanied by efforts by the EU to improve stakeholder communication
and involvement through the introduction of regional advisory councils.

While political rather than legal, EU member states’ commitment to ICES’ advice
regarding the management of certain critical EU fish stocks effectively put pressure
on the EU to introduce recovery plans, which in turn were to provide the platform
for introducing preagreed decision rules. A key provision of the Fish Stocks Agree-
ment had thereby been translated into an EU context even before the EC and its
then fifteen member states became parties to the Agreement in 2003. ICES’ role as
interlocutor between the UN Fish Stocks Agreement and the CFP is all but explicit
in several ICES texts, including annual management advice to the EU that refers
directly to provisions of the Agreement.

Summary and Assessment

This section has examined a sequence of three cases of institutional interaction on
precautionary fisheries management. First, interaction between the global fisheries
regime and ICES has influenced the way scientists in the Northeast Atlantic generate
advice to decision makers. Partially overlapping membership is the main driver: the
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scientists who participate in the more specialized regional institution were bound
by new global rules and responded by modifying the terms used in their advice and
by placing greater emphasis on rapid recovery whenever stocks are outside safe bio-
logical limits. The effect of this interaction could be deemed synergistic, since the
global fisheries regime induced ICES members to focus on a highly contentious
issue—how to respond to uncertainty regarding the effects of various harvesting
patterns—without disrupting their ability to come up with agreed-on recommenda-
tions. From another perspective, however, the largely natural-scientist driven imple-
mentation of the precautionary approach had tipped the fine balance between
biological and social concerns and was therefore in need of remedy (Hilborn et al.
2001).

This is where the second case of interaction becomes relevant since the global fish-
eries regime has also influenced the way ICES advice is communicated to other
stakeholders. Here, differences in the scope of objectives are the most important fac-
tor and the interaction is cognitive in nature. The FAO, which has a significant role
in the implementation of global fisheries rules, has a much broader mandate than
ICES. It has consistently and with some success advocated greater emphasis on non-
biological aspects of precautionary management, including socioeconomic impacts,
and has also pushed for greater emphasis on the interface between scientists and
other stakeholders. ICES has voluntarily responded to these considerations by
attempting to improve communication and harmonize terminology, because the
effectiveness of its advice depends on the voluntary acceptance by the institutions
it serves.

Third, these changes in ICES practice have intervened with the reform of the EU’s
Common Fisheries Policy and contributed to the provisions requiring multiannual
management plans and preagreed harvesting rules. The causal mechanism at work
in this case is Interaction through Commitment. Although some effect flows directly
from the EU’s involvement in the negotiation of the Fish Stocks Agreement and its
general commitment to the precautionary principle, the most specific causal signal
has been the scientific advice articulated by ICES “in the shadow” of the global fish-
eries regime. Notably, ICES’ dire advice regarding the state of EU cod and hake
stocks has acted as a motor behind the emergence of rebuilding plans.

Conclusions

The global fisheries regime has developed considerably during the past decade,
notably by the elaboration of a precautionary approach to fisheries management,
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stronger and more specific requirements for cooperation on high-seas fisheries,
and more intrusive compliance-control procedures beyond national waters. Interac-
tion with international regimes in other issue areas, and with certain particularly
advanced regional fisheries regimes, has been important to this development (Stokke
2001; Stokke and Coffey 2001). This chapter has examined in detail two sets of
cases where the global fisheries regime has influenced problem-solving activities
under other institutions, specifically WTO regulation of fisheries subsidies, ICES’ pro-
vision of scientific advice, and regulatory decision making under the EU Common
Fisheries Policy (CFP).

For all of these cases, differences in means are an important driver of institutional
interaction. In the subsidies case, provisions of the fisheries regime relating to subsi-
dies are nonbinding and backed up by weaker compliance mechanisms than those of
the target regime, the WTO. The fisheries regime has raised awareness of partici-
pants in the trade regime to fisheries subsidies and lent credibility to a negative fram-
ing that highlights threats to sustainability and development rather than the positive
impacts that fisheries subsidies may have. Commitments of countries under the Fish
Stocks Agreement and more explicitly in IPOA-Capacity worked in the same direc-
tion. The precautionary cases also display institutional Interaction through Commit-
ment: the new binding commitments of the global fisheries regime have enhanced
the compelling force of precautionary procedures in ICES and, subsequently, the
EU CFP, resulting in modified scientific advice and more precautionary regulation
of fisheries supported by supranational enforcement.

Differences in membership are significant to the extent that they explain differ-
ences in means. With respect to precaution, the overall format provided by the
global fisheries regime has been specified and made operational within the narrower
Northeast Atlantic context where membership differs notably. Furthermore, differ-
ences in the objectives of the interacting institutions have led to differences as to
the bureaucratic sectors involved and the associated expertise, which has given rise
to Cognitive Interaction. One reason why the WTO has been so eager to maintain
cooperative links with the FAO on subsidies reform is the latter’s recognized exper-
tise in fisheries matters and its access to additional expertise at national management
levels. Similarly, the broader vocational blend characteristic of the FAO as com-
pared to ICES, especially with regard to the technological and social sciences,
explains in part why this organization has given relatively more emphasis to the
nonbiological aspects of precautionary management.

The overall effects of the cases of interaction examined here have been synergistic,
though not always overwhelmingly so. With regard to fisheries subsidies, the global
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fisheries regime helped place this issue on the agenda of the new round of WTO ne-
gotiation, but it is yet unclear whether rules will actually be changed in a way that
will address overcapacity in the fisheries sector. Similarly, the precautionary provi-
sions of the Fish Stocks Agreement strengthened the hand of those within ICES and
subsequently EU fisheries bodies who favored greater safety margins, long-term
planning, and preagreement on recovery plans for endangered stocks. That said,
the actual impacts on management are unclear, partly because precautionary advice
has only recently been accompanied by regulatory decision making in favor of long-
term and precautionary management.

All cases display awareness among participants in source and target regimes of
the fact of interaction and also preparedness to respond to it, if necessary. Most of
the response has occurred within the respective regimes, while active interinsti-
tutional coordination has played only a moderate part. In the subsidies case, the
FAO was asked by the WTO to help clarify the causal relationships between subsi-
dies and responsible fisheries management but was unable, at least in the short term,
to provide specific findings that would facilitate agreement on the issue within the
WTO. There is little to suggest that more extensive cross-regime coordination would
have improved this interaction, due to the high level of political controversy that
surrounds the issue. The current WTO negotiations on fisheries subsidies that could
generate stronger and more enforceable rules create new opportunities for the FAO
and others to provide more specific inputs. As regards precautionary management,
some interagency coordination on how to improve implementation has also
occurred, in the form of broad expert meetings, but the higher level of conflict
among various stakeholders that accompanied introduction of the precautionary
approach has largely been addressed within each of the respective institutions.

The findings in this chapter confirm that institutional interaction at global and re-
gional levels can be significant for the ability of international and European regula-
tions to address environmental management effectively. Cross-institutional learning,
by flows of concepts and ideas, is an important way such interaction occurs, as are
processes of obligation in cases where the source regime is binding and the member-
ships partially overlap. Such impacts should not be expected to be strong in the
short term because inputs from other institutions are typically filtered through the
existing practices of the target regime. Accordingly, when examining how partici-
pants in the respective institutions respond to the interaction, it is vital that sufficient
attention be paid to the autonomous collective decision making within the source or
the target institutions (instead of focusing exclusively on interagency coordination
efforts).
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The Convention on International Trade in

Endangered Species of Wild Fauna and Flora
(CITES): Responding to Calls for Action from
Other Nature Conservation Regimes

John Lanchbery

The Convention on International Trade in Endangered Species of Wild Fauna and
Flora (CITES) is unusual among international environmental regimes in that its
main mode of operation, the regulation of international trade, tends to drive it to
interact and cooperate with a number of nonenvironmental institutions, in particu-
lar concerning trade. From its entry into force in 19735, it has thus worked not only
via its parties and their domestic police and customs organizations but also directly
with the World Customs Organization (WCQO), the International Criminal Police
Organization (Interpol), and the General Agreement on Tariffs and Trade (GATT)
that later became part of the World Trade Organization (WTO).

Furthermore, CITES interacts with a number of other international regimes con-
cerning the conservation of wildlife,! of which CITES is probably the leading exam-
ple and has in some ways formed the center. Wildlife conservation regimes often
work together as a group of treaties, assisting each other to meet common objec-
tives. This is because they share a common, overall goal (the conservation of wild
animals or plants), but differ either in the species they cover or in the way they pur-
sue the goal. Thus, while CITES regulates international trade in endangered species,
the Convention on Migratory Species of Wild Animals (CMS) provides for conser-
vation measures “on the ground,” the International Convention on the Regulation
of Whaling restricts the taking of whales, and so on.

The fact that the conservation agreements are interrelated in this way is no acci-
dent. Many of them have common origins, often in the form of calls for their estab-
lishment by the World Conservation Union (IUCN), and they were often specifically
designed to operate in different but complementary ways. The IUCN was the initial
instigator of most of the major wildlife treaties concluded in the second half of
the twentieth century, including both CITES and the CMS. Cooperation between
the wildlife treaties is actively promoted by the IUCN, both directly and via the
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secretariats to the treaties, which it commonly provides with the United Nations
Environment Program (UNEP).

This chapter focuses mainly on the interactions between CITES and two other na-
ture conservation regimes: the CMS and the Convention for the Conservation and
Management of the Vicufia (Convenio para la Conservacion y Manejo de la Vicuiia,
CCMV). These cases of interaction were selected chiefly because they are examples
of how the nature conservation treaties often act in concert and of the central role of
CITES in this. In particular, they demonstrate how regimes with limited member-
ships have used CITES, with its larger, global membership, to assist them in meeting
common nature conservation goals. CITES responded to a call for action by the
CMS to protect the Asiatic subspecies of the houbara bustard, a bird recognized as
endangered by both CITES and the CMS. The CCMYV asked CITES for assistance in
protecting the vicufia, which was again recognized as threatened by both regimes.

The chapter begins with a description of CITES, its origins, and its mode of oper-
ation. It then provides an overview of the interactions of CITES with a broad range
of other international institutions and EU legislative instruments. Subsequently,
the two cases of interaction with the CMS concerning the houbara bustard and the
CCMV concerning the vicufia are investigated in greater detail. In each case, the
other treaty is described and an account of the concrete case of interaction is pro-
vided. The chapter ends with some general conclusions.

The Convention on International Trade in Endangered Species of Wild Fauna and
Flora (CITES)

CITES seeks to protect wild species by regulating trade in both the species them-
selves and products made from them. Its aim is to conserve endangered species, but
it does so by attempting to control trade. In doing so, it implicitly recognizes that it
is often hard for international regimes to effectively prescribe what their parties
should do at home, whereas it can be comparatively easy to regulate an interna-
tional activity, such as trade.

CITES’ focus on attempting to limit trade appears to be well justified. Interna-
tional trade in wildlife is enormous, and controlling it to sustainable levels would
undoubtedly do much to conserve many species. The Directorate General Environ-
ment of the European Commission estimates that international wildlife trade, both
legal and illegal, is worth at least U.S.$10-20 billion annually. From 1995 to 1999,
legal trade in CITES-listed species alone involved 1.5 million live birds, 640,000 live
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reptiles, about 3 million reptile skins, 150,000 furs, almost 300 tons of caviar, over
1 million pieces of coral, and 21,000 hunting trophies (Mulliken 2002).

The idea of limiting international trade in endangered species is not new. It dates
back to the first decade of the twentieth century, when there was a call for a treaty
limiting trade in the exotic bird feathers then used in ladies’ hats (Lyster 1985).
Later, the 1933 London Convention on the preservation of fauna and flora in Africa
included provisions for restricting trade and also introduced the concept of having
easily changeable annexes or appendixes listing endangered species (Lyster 1985;
Sand 1997). Many later regional fauna and flora treaties followed the example of
the London Convention, paving the way for the global CITES agreement that limits
trade in species listed in exactly the same way (Lanchbery 1995).

Substantive political moves for a global agreement on trade in endangered species
began in the 1950s, together with other wildlife agreements, notably the Ramsar
Convention on Wetlands (Lyster 1985; Burns 1990). In 1963, the Governing Coun-
cil of the IUCN called for “an international convention on regulating the export,
transit and import of rare or threatened fauna and flora species or their skins or tro-
phies.”2 Subsequent progress on negotiating a treaty was, however, slow until the
1972 Stockholm United Nations Conference on the Human Environment reempha-
sized the need for such an agreement. By March 1973 CITES had been negotiated
and signed by its first twenty-one parties (Sand 1997). By spring 2005 it had 167
parties (http://www.cites.org), the largest membership of all wildlife conservation
treaties, of which it is very much the “flagship” (Wijnstekers 2003).3

The main features of the mode of operation of CITES are three appendixes that
are reviewed and can be changed at its Conference of the Parties (COP), which has
met roughly every two years. The first appendix lists species in which trade is
banned in all but the most exceptional circumstances. Appendix II includes species
not necessarily threatened with extinction, but in which trade must be controlled in
order to “avoid utilization incompatible with their survival” (Article I1.2.a of
CITES). Appendix III contains species that are protected in at least one country,
which has asked other CITES parties for assistance in controlling the trade (Article
10).

The treaty lays down detailed rules governing the import and export of species or
products made from them. It also requires parties to establish national Management
Authorities and Scientific Authorities. It further determines that the COP to CITES
should meet every two years. Some operational features of the treaty have evolved
considerably over time, extending and strengthening the remit of CITES over and
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above the provisions in the original text of the treaty (Wijnstekers 2003). It has, for
example, set up a Standing Committee to oversee the operation of the agreement be-
tween COPs as well as other committees that assist the parties in making decisions
on the classification of species. It has also developed a compliance and enforcement
mechanism operated by the Secretariat and the Standing Committee. This mecha-
nism includes the possibility of banning all wildlife trade with recalcitrant states.
Throughout the 1990s, for example, the Standing Committee banned such trade
with a number of countries, including Italy, Thailand, and Greece, until they came
into compliance (Lanchbery 1995; Reeve 2002).

No description of CITES, or almost any wildlife treaty, is complete without a de-
scription of the role of the IUCN. Founded on October 5, 1948, as the International
Union for the Protection of Nature (IUPN), the organization changed its name to the
International Union for the Conservation of Nature and Natural Resources (IUCN)
in 1956. In 1990 this was shortened to [UCN-The World Conservation Union. It
called for many of the conservation agreements and helps considerably in their op-
eration, by providing information concerning endangered species and by providing
services such as secretariats, often with UNEP (Lanchbery 1995). Indeed, the IUCN’s
“Red Lists” of endangered species of wild animals and plants that are produced by
the Species Survival Commission of the IUNC (http://www.redlist.org) largely drive
the listing of species in CITES appendixes.

The TUCN is a complex and unusual international organization in that it has
a large and varied membership of both states and nongovernmental organiza-
tions (NGOs). In 2002, its membership comprised 675 national NGOs, 68 inter-
national NGOs, 72 states (i.e., governments), and 107 government agencies. This
unique combination of members makes it both a source of excellent, reliable infor-
mation and, because of its governmental membership alone, a powerful force to be
reckoned with. It has a large permanent staff, of in excess of 1,000, with 10,000 ex-
pert volunteers (http://www.iucn.org).

CITES and the other wildlife conservation treaties also have strong links with the
more conventional wildlife NGOs, almost all of which are members of the IUCN.
Notable among these are the World Wide Fund for Nature (WWF), the World Con-
servation Monitoring Centre (WCMC), Trade Records Analysis of Fauna and Flora
in Commerce (TRAFFIC), and, especially in the case of treaties with a significant
wild-bird interest (such as the CMS and Ramsar), BirdLife International. Both the
WCMC and TRAFFIC were originally set up by WWF but are now independent of
it. The WCMC has in the meantime been incorporated in UNEP.
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These organizations play a key part in the operation of CITES and the CMS. In-
deed, the IUCN, WCMC, and TRAFFIC are formally recognized as the “technical
partners” in CITES. They provide much of the information about science and about
infractions that the regime needs in order to operate effectively. The TUCN’s “Red
Lists” of endangered species are based heavily on information from organizations
such as BirdLife International and WWF and misbehavior by parties is often
reported to the CITES Secretariat by TRAFFIC (Lanchbery 1995; Reeve 2002).

Interactions and Synergies with Other Institutions

CITES has been involved in many interactions with other international institutions
and EU legal instruments. Fourteen such interactions between CITES, involving
seven other international institutions and the EU, are summarized in table 7.1. This
list is not exhaustive but covers many pertinent cases. In most cases, extensive and
lasting cooperation and exchanges between CITES and the other institutions have
developed in response to the initial interinstitutional influence indicated in the table.

Horizontal Interactions with Other International Institutions

While it is hard to generalize about all CITES interactions from what is not an ex-
haustive list, all the horizontal interactions between international institutions were
synergistic or neutral, or they were managed successfully so that tensions were pre-
vented from turning into open conflict. The interaction with the WTO is the only
one in which the underlying relationship was disruptive because the WTO promotes
free trade, which is restricted by CITES. The commitments of both institutions
are potentially at odds (Interaction through Commitment). This is not to say that
political conflict did not occur about the political responses to interinstitutional
influence. For example, a minority of parties (the remaining nations that conduct
whaling) vigorously opposed the CITES decision to restrict trade in whale products
in response to a request by the International Convention on the Regulation of Whal-
ing and lodged reservations to it (for an account of the changes in the whaling re-
gime and its impacts elsewhere, see Andresen 1998). The request as such, however,
was fully in line with the conservation objective of CITES.

With the exception of the interaction with the WTO, all other cases of interaction
followed the causal mechanisms of Cognitive Interaction and Behavioral Inter-
action. All cases in which CITES asked other institutions for support, or vice
versa, constituted Cognitive Interaction because the decision on whether to respond



162 Jobn Lanchbery

Table 7.1
Interactions of CITES

Convention for the Conservation
and Management of the Vicufia
(CCMV)

International Convention on the
Regulation of Whaling (ICRW)

Convention on Migratory
Species of Wild Animals (CMS)

Convention on Biological
Diversity (CBD)

World Trade Organization
(WTO)

World Customs Organization

(WCO)

International Criminal Police
Organization (ICPO, Interpol)

EU Regulation on trade in
endangered species

EU Single Market Program

+ CCMV has asked CITES for help in limiting trade in
vicufia products and CITES has responded positively
with a COP Resolution.

+ The ICRW has asked for help in restricting trade in
whale products and CITES has responded positively
with a COP Resolution.

+ In response to a call for action by CMS, CITES
passed a COP Resolution in support of CMS
concerning the houbara bustard.

« CITES supports implementation of the CBD; several
decisions and resolutions in both institutions promote
cooperation and synergy.

+ CITES restricts free trade and thus is in potential
conflict with the WTO; it allows for trade with
nonparties complying with its obligations.

+ CITES asked the WCO for help in implementation.
+ In response, WCO supports implementation of
CITES by helping coordinate CITES enforcement and
training via its members (national customs
organizations). There is a CITES/WCO memorandum
of understanding on cooperation.

+ CITES asked WCO to change customs codes (e.g.,
for shark products).

+ CITES asked Interpol for help in implementation and
enforcement.

+ In response, Interpol supports implementation of
CITES. There is a CITES/ICPO memorandum of
understanding on cooperation, a CITES/ICPO Wildlife
Crime Working Group, and work on joint training.

+ The EU (then: the EEC) adopted a regulation to
control wildlife trade in 1982 in response to CITES,
although it was not a party to CITES.

+ CITES concerns about abolition of internal border
controls caused the EU to strengthen its CITES
Regulation in 1997 (revised in 2001).

+ CITES Regulation of the EU supports the
implementation of CITES.

+ Abolition of intra-EU border controls for goods and
persons endangers effective implementation of CITES
trade restrictions in the EU.
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favorably to the request for help was made completely voluntarily by the targets.
The request as such included no substantive carrots or sticks that could have moti-
vated the target, but drew the latter’s attention to the needs of the requesting institu-
tion. The positive response of the WCO and Interpol as well as the UN Food and
Agriculture Organization (FAO; see chapter 6) to the request by CITES then con-
tributed to a more effective implementation of CITES (Behavioral Interaction). The
implementation of CITES itself contributes to achieving the objective of the Conven-
tion on Biological Diversity (CBD) to protect biological diversity (see also chapter 4).

CITES has “natural” synergies with many other environmental institutions, par-
ticularly those concerning wildlife conservation. These arise from the fact that these
treaties often have either the same or overlapping aims, basically to conserve wildlife
and, more generally, biological diversity. These treaties include global agreements
such as the Convention on Migratory Species, the CBD, and a host of regional
agreements, such as that on the conservation of the vicufia. This synergy tends to
be reinforced by the fact that they typically employ different means to achieve their
ends: CITES restricts wildlife trade, the CMS provides for protection measures “on
the ground,” and so on. Rather than compete, the regimes therefore usually comple-
ment each other, often with one regime asking another to support it in attaining a
particular goal, as in the case of the interactions recounted later.

That CITES has been a prominent target for requests for help from other regimes
may be due to the fact that it has the largest membership, possibly the greatest influ-
ence, and certainly the highest public profile of the wildlife regimes.

The interactions of CITES with nonenvironmental institutions are quite different
from those with wildlife treaties. Because CITES seeks to influence international
trade it clearly should, in order to be effective, attempt not to come into conflict
with and, if possible, benefit from other bodies concerning trade, notably the World
Customs Organization (WCO), the International Criminal Police Organization
(ICPO, Interpol), and the WTO.

Because of the institutions’ different modes of operation, the potential for conflict
between CITES and the WTO is greater than with the WCO and Interpol. The WCO
and Interpol tend to act in many ways as trade associations whereas the WTO, like
CITES, aims to regulate and control behavior—that is, international trade. The
WCO and Interpol mainly aim to foster cooperation among their members, for
example by providing education and training programs. The request for help in
implementation originally issued by CITES to both WCO and Interpol was thus
compatible with their overall aims, although it also did not promise to facilitate
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achieving their primary aims. Both organizations responded positively and have
since supported the effective implementation of CITES, for instance by providing
focused training to national customs and police officers (Reeve 2002). CITES has
also long had memoranda of understanding with the WCO and Interpol, which
were updated in 1999 in the drive for greater effectiveness by CITES. The CITES
Secretariat sits on Interpol’s Wildlife Crime Working Group.

As indicated above, the relationship between CITES and the WTO has been more
problematic but has been managed successfully so as to avoid open conflict so far.
Like other trade-related multilateral environmental agreements (chapter 8), CITES
restricts international trade, but it promotes compatibility of its provisions with in-
ternational trade rules by allowing parties to trade products regulated by CITES
with nonparties that essentially comply with CITES requirements. While not all ten-
sions may have been removed, no dispute related to CITES has yet arisen under the
WTO. A cooperative and amicable relationship between both institutions is further
promoted by the CITES Secretariat that sits on the WTO’s Committee on Trade and
Environment (CTE).

CITES has actively promoted synergy with other international agreements in
order to maximize its effectiveness, and has had a formal policy of doing so since
the early 1990s. The need to promote synergy, in general, was first formally raised
at the ninth meeting of the Conference of the Parties (Fort Lauderdale 1994) in the
Strategic Plan of the Secretariat (CITES 1994). At the tenth Conference of the Par-
ties, this need was reiterated in the context of a review of the effectiveness of the
Convention, and a decision was adopted calling for intensified and extended coop-
eration with other conventions (CITES Decision 10.110). This led the Secretariat to
produce a document for the CITES Standing Committee at its forty-second meeting
in 1999 titled Synergy Between the Biodiversity-Related Conventions and Relations
with Other Organizations (CITES 1999), which contains various recommendations
spanning a wide scope. In practice, members of the secretariats of wildlife agree-
ments regularly attend others meetings. Also, CITES and the CMS concluded a
memorandum of understanding concerning the need to work more closely together
in September 2002.

Nevertheless, cooperation is often far from perfect, as the CITES Secretariat
pointed out in the 1999 synergies paper:

The need now to develop synergy and provide better policy coordination among existing and

future agreements is obvious. This particularly applies to the so-called biodiversity-related
MEAs: CITES, the Convention on Biological Diversity (CBD), the Convention to Combat
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Desertification (CCD), the Convention on Migratory Species (CMS) and the Convention on
Wetlands (Ramsar). Although these Conventions address different aspects of the same issue,
the risk of some overlap and duplication of effort is evident. (CITES 1999, 1)

Vertical Interactions with EU Legal Instruments

Although the EU is not a party to CITES, its legislation has interacted “vertically”
with CITES in several ways. The interaction has relied on the fact that most EU
member states have always been parties to CITES and have in large part relied on
the EU for the implementation of their commitments. Even though CITES was offi-
cially amended in 1984 to allow for membership of regional economic integration
organizations (i.e., the EU), the EU has not been in a position to join CITES because
the amendment still awaits sufficient ratifications for entry into force. In the mean-
time, Ireland was the last EU member state to join CITES in 2000. Since all ten
states that joined the EU in 2004 are also parties to CITES, all EU member states
are now CITES parties.

Facilitated by the fact that (most) EU member states were committed to imple-
menting CITES controls (Interaction through Commitment), the EU acted, synergis-
tically, in many ways as though it were a member by implementing CITES in EU
legislation. As early as 1982 it developed a Regulation (EEC No. 3626/82) for
implementing CITES within the EU, which came into force in 1984. As elaborated
below, it has since revised and updated this legislation to ensure compliance with
CITES requirements. It set up a CITES Committee and an Enforcement Working
Group and established a common reporting format. It also imposed trade sanctions
against states for noncompliance with CITES, for example by banning trade in
endangered species with Indonesia in 1992 (Reeve 2002, 126).

The significance of this EU implementation of CITES is that it activates the partic-
ularly effective supranational enforcement powers of the EU that subsequently
support an effective implementation of CITES in the EU (Behavioral Interaction).
Evidence for this synergistic effect of the EU implementation is found in enforcement
activities of the European Court of Justice. In 1990, for example, the Court found
that France had unlawfully issued import permits for 6,000 wildcat skins from Bo-
livia (Reeve 2002, 113).

Another part of the EU’s “acquis communautaire,” however, increasingly endan-
gered the effective implementation of CITES since the 1980s and thus had a disrup-
tive effect at the behavioral level. The Single European Act of 1987 introduced a
legislative program that aimed at the complete abolition of internal border controls.
This added to concerns raised by other parties because it would endanger an effective



166  John Lanchbery

implementation of CITES in the EU. The effectiveness of CITES enforcement within
the EU would essentially be determined by the member state with the most lax ex-
ternal import and export controls. CITES responded to this challenge by adopting
a number of resolutions calling on the EU and its member states to ensure a more
effective implementation of CITES (Reeve 2002, 112-120).

The EU’s eventual response (after fifteen years) was new Council Regulation (EC)
No. 338/97 and Commission Regulation (EC) No. 939/97, which came into effect
on June 1, 1997. These conceded that the new regulations were needed to “ade-
quately reflect the current structure of trade” and “cope with the abolition of inter-
nal border controls which resulted from the Single Market. The abolition of internal
borders has made necessary the adoption of stricter trade control measures at the
Community’s external borders.” In 2001 Commission Regulation (EC) No. 939/97
was replaced by Commission Regulation (EC) No. 1808/2001.

The Interaction between CITES and the CMS Concerning the Houbara Bustard

The Origins and Operation of the CMS
In the 1960s, the IUCN General Council drew international attention to the plight
of many migratory animals and called for a treaty to protect them. As in the case of
CITES, this call was reinforced by the 1972 Stockholm Conference, in its Recom-
mendation 32 (CMS 2002). After a long gestation period, the treaty was concluded
in Bonn in 1979 and entered into force in November 1983.

As in the case of many postwar wildlife treaties, the CMS was constructed as
a framework agreement that allows its commitments to be expanded or changed
over time. Like CITES, it achieves this by having two revisable appendixes that list
species needing protection. Species can be listed on both appendixes. The first lists
species having “unfavorable conservation status,” which countries within the natu-
ral range of a migratory animal (range states) are obliged to protect. The second lists
species for which completely new subagreements are required. In other words, the
CMS is deliberately designed to spawn new agreements. There are now agreements
on African-Eurasian migratory waterbirds, small cetaceans of the Baltic and
North Seas, European bats, and the Great Bustard and six other species or sets of
species (see the CMS website at http://www.cms.int for the latest information on
agreements).

Originally, it was intended that only full, legally binding new subagreements
(Agreements with a capital A) would be set up, but it soon became apparent that
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nonbinding memoranda of understanding could be usefully employed as well, and
so both are now used. Which is employed is largely a practical decision. Where
few parties with a record of cooperation are involved, memoranda are commonly
used, because they can be agreed on more quickly and avoid the need for formal
ratification.*

Both Agreements and memoranda are usually developed with one party taking a
lead in drafting it. The party selected should be both a range state for the species
involved and have knowledge of and expertise in it. In the case of the interaction
covered here, the lead on the houbara bustard was taken by Saudi Arabia.’

In the context of this study, it is significant that the CMS has more limited partic-
ipation (by states) than some other wildlife conservation agreements that are also,
nominally, global in scope. Notable absentees from the list of CMS parties are the
United States, Russia, Canada, Mexico, and Brazil. The reasons for lack of partici-
pation vary. The United States, for example, claims that existing arrangements with
its neighbors make participation unnecessary. However, many states that are not
parties to the CMS itself still participate in its Agreements and memoranda. The
United States and Russia are, for example, parties to such agreements. Nevertheless,
it can still assist the CMS in achieving its aims if it can elicit the support from other
institutions with wider participation, such as, in this case, CITES.

The Interaction

The houbara bustard (chlamydotis undulata) is a rare and endangered species of
large terrestrial bird (IUCN 2002). There are two subspecies: the Asiatic, which is
migratory, and the North African, which is not (BirdLife International 2000). Only
the former, migratory population (chlamydotis undulata macqueenii) therefore po-
tentially qualifies for inclusion in the CMS although both populations are eligible
for inclusion in, and are included in, the CITES appendixes. The Asiatic subspecies
of the houbara bustard is included in Appendix I of CITES.

Chlamydotis undulata macqueenii breeds mainly in Central Asia and migrates to
the Arabian peninsula during the period October to March. Throughout most of
their vast range the houbara’s numbers have long been in decline. The reasons for
this decline appear to be habitat destruction, through overgrazing and intensive
farming in their breeding areas, coupled with overhunting, human disturbance, and
overtrapping in countries through which they migrate (BirdLife International 2001).

The Asiatic subspecies of the houbara bustard has long been on the IUCN “Red
Lists” and therefore, within the CMS, it was recognized as having “unfavorable
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conservation status” and requiring either an Agreement or a memorandum of un-
derstanding between range states. The first institutional call for concerted action
was made at the third Conference of the Parties of the CMS (COP Resolution 3.2)
in 1991. The call was repeated at the fourth COP in 1994 (Resolution 4.4). CMS
Resolutions are less targeted than its Decisions, and generally intended to provide
long-standing guidance. They are politically important because they indicate a
strong desire by the COP for parties to take action.

As a result of these Resolutions, Saudi Arabia offered to take the lead in drafting
an agreement, either binding or nonbinding. Saudi Arabia is both a range state for
the houbara bustard and has considerable knowledge of it. It was also the Asia rep-
resentative on the Standing Committee of the CMS, which provides policy and ad-
ministrative guidance between regular COPs. The Standing Committee consists of
seven representatives of the main regions and includes the depositary (Germany)
and the host of the next COP (http:/www.cms.int). It was generally accepted that
drafting an action plan would probably not be hard, given Saudi Arabia’s expertise
on the bustard.®

The status of the bustard was then raised, again, at the fiftth COP of the CMS
in April 1997 (Recommendation 5.4), by which time Saudi Arabia had prepared
a draft agreement. Without specifically mentioning CITES, the Recommendation
merely reiterated the need to conserve the bustard and for range states to assist
Saudi Arabia with the agreement. In addition, TUCN’s World Conservation Con-
gress had highlighted the poor conservation status of the houbara bustard in 1996
(Recommendations 1.27 and 1.28). Recommendation 1.27 was a general call for the
protection of two species of the houbara bustard and mentions the CMS and CITES
in the context of many countries being obliged to protect it under these agreements
(it being listed in the appendixes of both). Recommendation 1.28 specifically calls
on range states to conclude an agreement under the CMS quickly and to assist Saudi
Arabia in doing so.

Shortly after the CMS COP 5, CITES met for its tenth COP in June 1997. The
parties to CITES were already familiar with the plight of the Asiatic species of the
bustard: it had long been included in the ITUCN’s Red Lists and had been listed in
CITES Appendix I. A number of countries that were parties to both CITES and the
CMS (and the IUCN) now used the call for action passed by the CMS COP, as rein-
forced by the IUCN’s World Conservation Congress, to raise the issue within CITES
and bring it to the attention of other CITES parties. Realerted of the need for urgent
action, the majority of CITES parties had no direct stake in the Asiatic houbara bus-
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tard and were thus sympathetic to further supporting its protection, as suggested by
the initiators.

As a result, the CITES COP passed Resolution 10.11 on the houbara bustard that
responded to the call for action by the CMS, as reinforced by the IUCN, without
having been specifically asked to do so. The resolution mentioned all three of the
CMS and TUCN resolutions and called on range states to take domestic action to
protect the bustard. This was not particularly unusual, because CITES often echoes
calls both from other nature conservation conventions and the IUCN. However,
in its Resolution 10.11, CITES also “calls upon all range states of the Asiatic sub-
species of the houbara bustard (chlamydotis undulata macqueenii) to review the
Draft Agreement officially circulated by the Government of Saudi Arabia and com-
municate their comments to the National Commission for Wildlife Conservation
and Development (NCWCD), Riyad, Saudi Arabia.” This was a remarkable action
for CITES to take because it called on CITES parties to take a highly specific action
in support of a decision taken by another institution.

Following the CMS and CITES resolutions in 1997, there was a long delay and
little progress was made on the CMS agreement. Indeed, in 1999, COP 6 of the
CMS passed a further recommendation (6.4) on the subject. However, by COP 7,
in 2002, matters were moving along more satisfactorily, as Resolution 7.7 states:

i. [The COP] Takes note of the information provided by the representative of the Kingdom of

Saudi Arabia that an updated text of an Agreement and Action Plan on the Asiatic popula-
tions of the Houbara Bustard is ready for official dissemination and comment;

ii. Takes further note that an informal meeting to review the updated text will be held some
time in early 2003; and

iii. Welcomes the information that the Kingdom of Saudi Arabia will hold a meeting of the
Range States to conclude the Agreement and Action Plan in late 2003.

Discussion and Conclusions

Although the CMS had not issued a formal request for help to CITES, it was still
influential in bringing about the action by CITES supporting the protection of the
houbara bustard under the CMS. Having been alerted by several parties and the
IUCN who employed the related CMS call for action (as reinforced by TUCN),
CITES was cognizant of the CMS decisions about the houbara bustard, mentioning
the most recent one in the preamble to its resolution. Even without a formal request,
the knowledge about the need for urgent action as expressed in the CMS decisions
changed the situation within CITES by raising awareness and enhancing support for
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Figure 7.1
Convention on Migratory Species triggers CITES action on Houbara Bustard

action by CITES. The ensuing CITES resolution was thus a result of Cognitive Inter-
action (figure 7.1).

Interestingly, the CITES resolution calls on both CMS parties and nonparties (in
the form of range states) to take action under the CMS, rather than CITES. In most
cases of one institution assisting another, the supporting institution would call for
action within its own sphere of competence or influence. CITES might, for example,
call for trade sanctions in support of another regime. In this case, the houbara bus-
tard was already subject to trade regulation (being listed in CITES Appendix I) and
CITES was calling for action under the auspices of the CMS, rather than itself.

Furthermore, the interaction demonstrates the way nature conservation treaties
act in support of one another, with the IUCN facilitating such support both with
scientific information and via its access to both parties and institutions. It was the
IUCN Red Listing that first alerted CITES and the CMS of the need for action on
the houbara bustard. The recommendations of the [UCN World Conservation Con-
gress then reinforced the calls for action of the CMS and helped transmit them to
CITES, which responded by asking for action in the CMS.

The question remains, however, why CITES should bother to help the CMS in this
case, when the bustard was already protected by CITES. The answer, most proba-
bly, lies in the fact that CITES has a far larger membership than the CMS. In partic-
ular, more of the range states for the Asiatic houbara bustard are parties to CITES
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than are parties to the CMS. Given that it is common for states that are not parties
to the CMS to join Agreements or memoranda of understanding concluded under it,
CITES asking for help from range states for the bustard makes considerable sense.
As can be seen from table 7.2, only four of the twenty-four range states for the hou-
bara were parties to the CMS at the end of 1997 (although several range states par-
ticipate in CMS subagreements without becoming parties to the CMS itself, such as
Iran, Russia, China, Oman, and Yemen). CITES membership in 1997 included more
than three times as many range states (thirteen). The fact that there are so many
range states for the bustard, many of which are parties to neither CITES nor the
CMS and many of which are poorer developing countries with more pressing prior-
ities than the environment, may also help to explain why it is taking so long to con-
clude an Agreement.

The Interaction with the Convention for the Conservation and Management of the
Vicuiia (CCMYV)

The Vicufia and the Convention Covering It

The vicufia (vicugna vicugna) is the smallest species of the South American Camel-
idae, which include the llama, guanaco, and alpaca (Torres 1987). It lives on the
high Andean plateaus. At the time of the Incas, vicufias were an important source
of wool and meat. The main product was, however, their wool and so they were
normally captured, shorn, and released into the wild again, maintaining the popula-
tion at an estimated 1.5 million (Grizmek 1990). Vicufia numbers dropped with the
coming of the Spanish. During the nineteenth and twentieth centuries, there was a
huge commercial demand for the wool, which is very soft and can be woven into
delicate fabrics. Because the vicufia was then killed for its wool, rather than being
“farmed” as in the time of the Incas, by 1960, vicufia numbers had fallen to only
6,000 (Torres 1987; Mendoza 1987).

Since the conclusion of the vicufia protection treaties and increased domestic
efforts to conserve them in their range states, the vicufia population had risen to
125,000 by 1990 (Nowak 1991). By 2002 numbers stood at about 150,000 (http://
www.iucn.org). The vicufia was until recently classified as vulnerable by the [UCN
in its Red Lists but has recently been downgraded to lower risk. It was originally
listed in Appendix I (endangered) of CITES although, as numbers have risen, popu-
lations have increasingly been transferred to Appendix II (threatened).
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Table 7.2
Membership of Range States of the Houbara Bustard in CITES and CMS at the end of 1997

Range States of chlamydotis

undulata macqueenii Whether party Whether party
(from TUCN Red List) to CMS to CITES
Afghanistan Not a party Party
Armenia Not a party Not a party
Azerbaijan Not a party Not a party
Bahrain Not a party Not a party
China Not a party Party

India Party Party

Iran Not a party Party

Iraq Not a party Not a party
Israel Party Party
Jordan Not a Party Party
Kazakhstan Not a party Not a Party
Kuwait Not a party Not a party
Lebanon Not a party Not a party
Mongolia Not a Party Party
Oman Not a party Not a party
Pakistan Party Party

Qatar Not a party Not a Party
Russian Federation Not a party Party

Saudi Arabia Party Party

Syria Not a party Not a party
Tajikistan Not a Party Not a party
Turkmenistan Not a party Not a party
United Arab Emirates Not a party Party
Uzbekistan Not a Party Party
Yemen Not a party Party

Source: http:[lwww.cites.org and http://www.cms.int.
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The origins of the vicufia convention are in a bilateral treaty concluded in 1969
between Bolivia and Peru, in La Paz. The agreement declared that the vicufia was a
“species on the way to extinction” (Preamble) and all commercial exploitation of
the species or products made from it was prohibited for a period of ten years. Dur-
ing the following decade, Chile and Argentina joined the agreement. In October
1979 a meeting was held in Lima at which the four parties to the agreement were
joined by Ecuador. On December 20, 1979, the treaty was amended to include the
five countries at the meeting, whose territories include all of the current natural
range of the vicufia. While the vicufia does not occur naturally in Ecuador, it was
introduced later on. The agreement was also extended indefinitely and named the
Convention for the Conservation and Management of the Vicufia (Torres 1987).

The treaty prohibits hunting of the vicufia and their live export, with exception of
those used for scientific purposes or for display in legally established zoological gar-
dens. It also bans trade in vicufia wool, hair, skins, and items manufactured from
them and the manufacturing itself within the territories of the parties, except under
special license. Licensed products nowadays bear a special CCMV logo. The parties
are obliged to establish and maintain reserves and centers for raising the vicufia. In
addition, they are obliged to conducting awareness raising and training activities.

As in the case of other wildlife agreements, the CCMV works closely both with
environmental regimes (including CITES) and with environmental groups. Coopera-
tion with the [UCN’s Species Survival Commission Specialist Group on South Amer-
ican Camelids—which serves CITES as well—is particularly close.” The CCMYV also
works closely with WWF and with UNEP, which funds some of the TUCN work
on vicufias. Indeed, a compendium of resolutions of the Conference of the Parties
to the CCMV has an entire section devoted to relationships with the IUCN, WWE,
and TRAFFIC (Government of Argentina 2004). Over the years, the CCMV has
cooperated closely with CITES. Indeed, between 1980 and 2000 the CCMV passed
twenty-four resolutions concerning and involving CITES. Many of them concerned
listings in the CITES appendixes, but the CCMV has also repeatedly tried to im-
prove its effectiveness by having CITES ask its parties to restrict trade in vicufia
products, particularly cloth made from vicufia wool (Government of Argentina
2004).

The Interaction
Although territories of the parties to the CCMV cover the entire natural range of the
vicufia, most demand for the valuable vicufia wool, and products made from it,



174 John Lanchbery

comes from highly developed countries that are not parties to the CCMV. The very
long, often extremely rugged borders of the CCMV parties, coupled with the fact
that these countries are not wealthy, makes it hard for them to effectively control
the illegal export of vicufia wool and cloth. Controlling their import into highly
developed countries may provide effective complementary protection. Since the
1980s, the CCMYV has thus repeatedly called on CITES to ask its members, which
include all relevant importing developed countries, to help it to restrict trade in
vicufia products (Government of Argentina 2004).

Interaction between the CCMV and CITES concerning vicufia wool and cloth
began in 1987 when the CCMYV passed Resolution 56/87. It asked the CITES Secre-
tariat to recommend to all CITES parties that had stocks of vicufia cloth and wool
to submit a list of those stocks, as soon as possible, to the CITES Secretariat, which
would forward them to the CCMV. The CITES Secretariat acted accordingly by
issuing a notification (number 472) to CITES parties asking them to respond. The
idea was to enable an accurate assessment of globally, and legitimately, held stocks
so as to better be able to track which trades were of legally held stocks and which
were likely to be illegal.

This call was apparently not effective because, at its twelfth meeting in 1990, the
CCMV issued a reminder to CITES about declaring stocks, CCMV Resolution 97/
90. This also pointed out that all legally exported wool and cloth should bear
CCMV official markings (logos). The logo was to enable a clear distinction between
legal and illegal trades in wool and cloth. CITES responded by passing Resolution
8.11 concerning notification of stocks of wool and cloth, and markings, at its eighth
COP in Kyoto in 1992.

This too was apparently not completely effective because in 1994 the CCMYV fired
off two more resolutions (133/94 and 137/94) to CITES, reminding it of CCMV
resolutions 56/87 and 97/90, again concerning stocks of wool or cloth and their
marking. The CCMV COP also passed two additional resolutions on listings in
CITES appendixes and another on wool. The former two resulted in an amendment
to CITES Resolution 8.11 at the tenth CITES COP in Harare in 1997.

Eventually, the CCMV’s point about declaring stocks of wool and cloth seem to
have been heeded, but the point about using the official CCMV logo on all cloth
would appear not to have been acted on by all parties. At CITES COP 11 in Kenya
in 2000, yet another resolution (11.6) was passed, essentially reiterating the pre-
vious resolutions. After first reminding the CITES parties of previous CCMV and
CITES resolutions, it recommends that parties should “only authorize the import
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of vicufia cloth if the reverse bears the logotype corresponding to the country of
origin and the trade mark VICUNA—COUNTRY OF ORIGIN or if it is cloth
containing pre-Convention wool of vicuiia.”

Discussion and Conclusion
This case shows how wildlife conservation treaties often interact so as to support
each other in pursuit of common goals. The goal of the CCMYV is the conservation
of the vicufia and, to the extent that the vicufia is endangered or threatened as a spe-
cies, this is also part of the objective of CITES. The main reason for the request by
the CCMV was that the developed-country parties to CITES are the importers of
vicufia products, both legal and illegal. Their controlling imports thus helps consid-
erably in the enforcement of the CCMV, particularly because tight control over
exports from the countries of origin is hard. Improving information on stocks of
vicufia wool and cloth helped to clarify in which countries they had ended up after
export, thereby facilitating the tracking of further trade. Gaining recognition of the
CCMV logo helped in the practical enforcement of restrictions on both imports and
exports.

The interaction between the CCMV and CITES followed the causal mechanism of
Cognitive Interaction (figure 7.2). The requests of the CCMV were not supported by
any carrot or stick so that CITES was completely free in its choice of whether and
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how to respond. The request was easily brought to the attention of CITES parties
because it was explicitly directed at them. The secretariats and CCMV members
that were also parties to CITES transmitted the relevant CCMV decisions. These
decisions drew the attention of CITES parties to the enforcement problem concern-
ing the protection of the vicufia, which they may otherwise have ignored. Once
alerted, most CITES parties had little reason to oppose the request that implied
action only by a limited number of developed countries.

Ostensibly, the interaction between the CCMV and CITES appears to have been
effective because assistance by CITES occurred as requested and vicufia numbers
rose. However, numbers were rising prior to the interaction, and the resurgence of
the vicufia appears to have been primarily due to domestic measures to protect and
manage them. Having said this, the trade measures pursued by CITES in response to
the CCMV have probably made a limited positive contribution, but it is hard to
quantify their practical effect.

Conclusion

CITES actively and systematically strives to improve synergy with other institutions.
The Convention works particularly closely with other international nature conser-
vation regimes, as facilitated by several international and nongovernmental organi-
zations. This is partly because the nature conservation regimes were designed to
complement each other and share the common goal to conserve nature, and partly
because they have evolved closer links over time. The role of the JUCN in forging
these links has been considerable by, for example, providing information on which
species are endangered and threatened by means of its Red Lists, which are used by
all wildlife treaties.

In this study, horizontal interactions between CITES and other international insti-
tutions were either found to be synergistic or managed successfully so as to prevent
tensions from turning into open conflicts. There have notably been tensions between
CITES and the WTO, but CITES carefully manages its relationships so as to avoid
conflict and promote synergy. This is facilitated by the fact that the overlap in mem-
bership between such large global institutions is considerable, and it seems unlikely
that states would knowingly pursue one course of action in one forum and an
opposing course of action in another.

There have been political conflicts between CITES and the EU, mainly as a result
of CITES trying to improve enforcement. However, these conflicts have been
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handled in productive ways so as to eventually create synergistic effects. As early as
1982, the EU passed legislation that enhanced the effective implementation of
CITES in the Union by subjecting it to the supranational EU enforcement powers.
When the EU abolished internal border controls in the 1980s and 1990s, however,
this potentially endangered effective implementation and enforcement of CITES
restrictions on wildlife trade, leading to rising concerns of CITES and considerable
political conflict. Eventually, the EU responded by strengthening its internal legisla-
tion and other implementation measures. In the end, the interaction thus produced
synergistic results.

A common cause of the synergistic interactions between CITES and other wildlife
treaties is that the latter try to use the greater membership of CITES to increase the
effectiveness of their enforcement, as was at least partially the case in both interac-
tions detailed here. However, in spite of the efforts by the institutions concerned, the
interactions of CITES with the CMS and the CCMV demonstrate that interaction is
often less successful in achieving tangible results “on the ground.” It usually results
in institutional action in the form of a COP decision or recommendation, but these
do not necessarily have the desired practical effect.

This is because there is, perhaps, too much belief in the extent to which inter-
actions between international regimes, or action by the regimes themselves, can
achieve concrete, practical outcomes, especially regarding enforcement. This is par-
ticularly so in the case of organizations such as the WCO, which is designed to
foster cooperation rather than enforcement. Ultimately, enforcement must mainly
occur domestically, as seems to be demonstrated by the CITES/CCMV case concern-
ing vicufia wool and cloth, where it appears to be domestic action—rather than re-
gime interactions—that has caused vicufia numbers to increase.

Notes

1. Throughout this chapter, the term wildlife includes both wild fauna and wild flora.

2. Personal communication from Wolfgang Burhenne of the IUCN’s International Law
Centre in Bonn.

3. The World Heritage Convention had 177 parties in spring 2004 but is not exclusively con-
cerned with wildlife conservation since it covers both cultural and natural heritage.

4. CMS 2002, and personal communications with Arnulf Muller-Helmbrecht, CMS
Coordinator.

5. Personal communications within the BirdLife Partnership.
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6. Personal communications from the BirdLife Partnership. The Saudi Arabian government
representative in the CMS—the National Commission for Wildlife Conservation and Devel-
opment, NCWCD—is the Saudi Arabian BirdLife Partner.

7. For more details on the group see the IUCN Species Survival Commission website at http://
www.iucn.org/themes/ssc/sgs/sgs.htm#SACSR.
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Interactions between the World Trade Organization

and International Environmental Regimes

Alice Palmer, Beatrice Chaytor, and Jacob Werksman

The international trading regime governed by the World Trade Organization
(WTO) interacts with many international environmental regimes, which also regu-
late international trade. The WTO is often a source of the interaction, invoking
reactions from international environmental regimes in the design and implementa-
tion of rules that are responsive to WTO prescriptions. The vast number of WTO
members, the institution’s economic significance, and its unparalleled ability to en-
force its rules through its rigorous dispute-settlement mechanism, contribute to the
WTQO’s effectiveness as a source of interaction. Nevertheless, the WTO is also a tar-
get of influence by international environmental regimes, which are typically more
proactive in seeking to inform and cooperate with the WTO. Where the WTO con-
stitutes the source of interinstitutional influence, its primary objective of facilitating
free trade has conflicted with the principal objectives of environmental regimes,
which are leading to compromises in the design or implementation of the environ-
mental regimes aimed at accommodating WTO rules. The mere possibility of a
WTO challenge can inhibit negotiations and the implementation of measures under
the international environmental regimes.

This chapter examines the nature and effects of interaction between the WTO and
two international environmental regimes in particular: the Cartagena Protocol on
Biosafety (“Biosafety Protocol”) and the International Commission for the Conser-
vation of Atlantic Tunas (ICCAT). Both the Biosafety Protocol and the ICCAT serve
as valuable illustrations of the dynamics of interaction of international environmen-
tal regimes with the WTO from negotiation of commitments (Biosafety Protocol)
through to their implementation (ICCAT). The chapter commences with a descrip-
tion of the WTO, followed by a summary of the experience of interaction between
the WTO and environmental regimes in general. Subsequently, the interactions be-
tween the WTO and the Biosafety Protocol and ICCAT are studied in depth. The
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chapter concludes with general observations about the interaction between the
WTO and the two environmental regimes.

Introduction to the World Trade Organization

The WTO is an intergovernmental organization established in 1995 to provide a
common institutional framework for the conduct of trade relations formerly gov-
erned by the 1947 General Agreement on Tariffs and Trade (GATT) and related
instruments (WTO 1994; Jackson 1997; Trebilock and Howse 1999). The WTO
aims to liberalize markets, recognizing the need to make ‘“use of the world’s re-
sources in accordance with the objective of sustainable development” and to “pro-
tect and preserve the environment ... in a manner consistent with [the members’]
respective needs and concerns at different levels of economic development” (WTO
1994, preamble). As of early 2005, the WTO had a membership of 148 countries
and customs territories (http:fwww.wto.org). The WTO administers the multilateral
agreements regulating the international trade in goods and services and the protec-
tion of intellectual property rights and provides a forum for the negotiation of new
trade rules. The WTO agreements are backed by a compulsory dispute-settlement
system—whereby disputes can be referred to an ad hoc arbitration panel of trade
experts and, on appeal, to a permanent Appellate Body of seven independent
trade jurists—with the WTO membership having the ability to authorize bilateral
trade sanctions (known as suspension of concessions).

The WTO agreements will interact with any environmental regulation that has an
impact on the international trade in goods and services among its members, includ-
ing those regulations enacted pursuant to multilateral environmental agreements
(MEAs). The three main WTO agreements that have been of particular relevance
to international environmental regimes are the General Agreement on Tariffs and
Trade 1994 (GATT), the Agreement on Technical Barriers to Trade (TBT Agree-
ment), and the Agreement on Sanitary and Phytosanitary Measures (SPS Agreement)
(WTO 1994, Annex 1A). At the most basic level, all three agreements share the
common purpose of ensuring that measures that affect trade in products do not dis-
criminate on the basis of a product’s country of origin (known as ‘“national” and
“most-favored-nation” treatment), and that these measures are no more trade-
restrictive than is necessary to achieve the purpose for which they were designed
(“proportionality,” e.g., GATT Art. XX, SPS Art. 2.2, TBT Art. 2.2). Each agree-
ment has detailed rules and a growing body of practice that develops these disci-
plines further.
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The WTO agreements also anticipate the need to take into account other existing
international agreements, such as MEAs, and other relevant state practice. Both the
SPS and the TBT Agreements make reference to international standards developed by
competent international organizations operating outside the WTO system. Under the
SPS and the TBT Agreements, a WTO member is generally required to base its mea-
sures on international standards (SPS Art. 3.1; TBT Art. 2.4). To date, no MEA has
been recognized as an ““international standard” under the SPS or the TBT Agreements.

The WTO?’s institutional framework comprises its governing body, the General
Council, and several other councils and committees that are supported by the
WTO Secretariat in Geneva. The principal organ responsible for trade and environ-
ment issues at the WTO is the Committee on Trade and Environment (CTE). Since
the WTO’s establishment, the CTE has had the mandate to explore the relationship
between the WTO and MEAs. In the CTE, and other WTO organs dealing with
environmental matters, members have discussed a range of trade and environment
issues. These include the application of the WTO rules to trade measures taken pur-
suant to MEAs (Abdel Motaal 2001); the application of WTO rules to measures
based on nonproduct-related process and production methods (PPMs) (traditionally
viewed as WTO-inconsistent) (Charnovitz 2002); environmental labeling (especially
with respect to genetically modified organisms) (Abdel Motaal 1999); the relevance
of the precautionary principle to risk assessments based on scientific evidence (par-
ticularly in the context of the SPS Agreement) (Bohanes 2002); and the environmen-
tal impacts of certain subsidies, especially fisheries subsidies (Chang 2003; see also
chapter 6).

Most observers acknowledge the usefulness of the CTE’s work in promoting a
better understanding of the WTO-MEA relationship, and in acknowledging the le-
gitimate role of MEAs in promoting environmental objectives. However, the CTE’s
work has thus far been general and inconclusive, other than recognizing that inter-
national trade rules and international environmental rules should be designed and
implemented in a manner that is “mutually supportive” (WTO, 1996, para. 167).
The CTE has been widely criticized for failing to produce any conclusions or recom-
mendations of a substantive nature that would, for example, instruct the WTO’s
dispute-settlement system on how to deal with a conflict should one arise (Charno-
vitz 1997).

WTO members convene a ministerial conference approximately every two years
(WTO 1994, para. 6). At the fourth WTO Ministerial Conference in Doha in No-
vember 2001, the WTO membership agreed to a new round of trade negotiations
in a number of areas, including on “the relationship between existing WTO rules
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and specific trade obligations set out in multilateral environmental agreements
(MEAs)” (WTO 2001c¢, para. 31(i)). The mandate is both vague and restrictive,
with the negotiations being limited in scope to ‘“the applicability of such existing
WTO rules as among parties to the MEA in question” (WTO, 2001c, para. 31(i)).
Nevertheless, the mandate does suggest that for the first time the WTO may produce
substantive rules aimed directly and intentionally at trade-related measures con-
tained in MEAs to which its members are also parties.

The fourth WTO Ministerial Conference also encouraged “efforts to promote
cooperation between the WTO and relevant international environmental organiza-
tions” (WTO 2001c, para. 6) and launched negotiations between the members on
“procedures for regular information exchange between MEA secretariats and the
relevant WTO committees, and the criteria for the granting of observer status”
(WTO 2001c, para. 31(ii)). The Doha mandate stems from existing practice in the
CTE, which has already granted observer status to some intergovernmental environ-
mental organizations (WTO 2004) and hosts meetings with MEA secretariats to dis-
cuss issues relevant to the WTO and MEAs (Shaw and Schwartz 2002).

WTO Interactions with International Environmental Regimes

There is a wary coexistence between the WTO and MEAs (international environ-
mental regimes), which, like the WTO, regulate international trade (Sands 2003;
Schoenbaum 2002; Nordstrem and Vaughan 1999). The interaction between the
WTO and environmental regimes is generated by differences in regime objectives
and institutional features designed to achieve those objectives. The WTO is designed
to promote free trade; the environmental regimes in varying degrees require or au-
thorize trade restrictions in order to discourage the production and consumption of
specific products with negative environmental consequences. The WTO agreements
are backed by a compulsory dispute-settlement system with the ability to autho-
rize bilateral trade sanctions, while the arrangements for enforcement within most
MEAs are looser and less binding (WTO 2001a). Membership of the WTO and
MEAs substantially overlaps since each regime aims for universal membership.
Table 8.1 contains a summary of the interactions between the WTO and five
international environmental regimes: the Montreal Protocol (regulating trade in
ozone-depleting substances), the Biosafety Protocol (regulating trade in “living”
genetically modified organisms), the Basel Convention (regulating trade in haz-
ardous waste), ICCAT (regulating trade in Atlantic tuna and other fish), and the
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Interactions between the WTO and international environmental regimes

Montreal Protocol on Substances
That Deplete the Ozone Layer

Cartagena Protocol on Biosafety

Basel Convention on the Control
of Transboundary Movements
of Hazardous Wastes and Their
Disposal

International Commission for
the Conservation of Atlantic
Tunas (ICCAT)

Convention on the Conservation
of Antarctic Marine Living
Resources (CCAMLR)

+ Granted exemptions from trade restrictions to
nonparties complying with the Montreal Protocol,
thereby avoiding WTO prohibitions on discrimination
on the basis of a product’s country of origin (national
and most-favored-nation treatment)

+ Did not apply planned restrictions on trade in
products produced with ozone-depleting substances
partly because WTO rules have traditionally been
understood to prohibit trade restrictions based on
nonproduct-related process and production methods
(PPMs)

* Has provided a model for WTO of admissible trade
restrictions for environmental purposes in a
multilateral framework

+ Did not restrict trade in products that are obsolete
because of bans on ozone-depleting substances due, to
a large extent, to WTO disciplines

+ Was limited in its effectiveness because WTO
disciplines limited Montreal Protocol parties’ use of
trade measures with respect to products that are
obsolete because of bans on ozone-depleting substances

+ Was used to block attempts to regulate biosafety
under the WTO

+ Includes preambular language attempting to reconcile
the Biosafety Protocol with the WTO Agreements

« Adapts its risk-assessment procedure from WTO’s
SPS Agreement, which potentially constrains the use of
trade measures under the Biosafety Protocol

+ Granted exemptions from trade restrictions to
nonparties complying with the Basel Convention,
thereby avoiding WTO prohibitions on discrimination
on the basis of a product’s country of origin (national
and most-favored-nation treatment)

+ Granted exemptions from trade restrictions to
nonparties complying with ICCAT, thereby avoiding
WTO prohibitions on discrimination on the basis of a
product’s country of origin (national and most-
favored-nation treatment)

+ Granted exemptions from trade restrictions to
nonparties complying with CCAMLR, thereby
avoiding WTO prohibitions on discrimination on the
basis of a product’s country of origin (national and
most-favored-nation treatment)
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Convention on the Conservation of Antarctic Marine Living Resources (CCAMLR)
(regulating trade in Antarctic marine living resources). Chapters 3, 4, 6, and 7 of
this volume address further interactions between the WTO and international envi-
ronmental regimes. The WTO and the Conferences of the Parties of the various
MEAs each have the mandate to act in areas that lie in the other’s jurisdiction.
Thus their “influence” over each other, though implicit, is as powerful as if it were
expressly stated. Vertical interactions between the WTO and EU legal instruments
are beyond the scope of this chapter. Some such interactions are analyzed in chapter
11 of this volume.

The GATT/WTO consistency of trade restrictions has been a concern that has
constrained the respective rules and regulations of some environmental regimes (Bio-
safety, Montreal, ICCAT). The effect has been viewed as “chilling,” disrupting or
slowing negotiation processes (Montreal, Biosafety), and limiting the composition
and reach of trade measures (Biosafety, Basel), and their further development and
application (Montreal) (Interaction through Commitment). Although a challenge to
a MEA measure has never been decided by the WTO dispute-settlement system,
the threat of such a WTO challenge further influences the design of rules under the
environmental regimes. The parties to MEAs remain acutely conscious of this inter-
action and have at times refrained from taking trade-related measures when imple-
menting their commitments (Montreal) (Behavioral Interaction).

The response from the environmental regimes has been twofold. The first has
been to deliberately avoid the possibility of conflict. Some MEAs stipulate that trade
restrictions should not be imposed on nonparties where they can demonstrate com-
pliance with the relevant MEA rules (ICCAT, Basel, CCAMLR, Montreal). Indeed,
both the ICCAT and CCAMLR regimes go out of their way to provide a multistep
process for nonparties to comply with their regulations before action is taken
against them. On their side, some WTO members (parties or nonparties of MEAs)
have chosen not to enforce their rights under the WTO where their products have
been the subject of MEA-based trade restrictions (ICCAT, Montreal), implying tacit
acceptance of the MEA strategies. The second response has been to initiate and
maintain institutional coordination between respective secretariats. MEA secretar-
iats (CBD, Montreal, ICCAT) have been granted observer status at meetings of the
WTO’s CTE, and in turn, the WTO Secretariat has attended sessions of the Confer-
ences of the Parties of various MEAs. Since 1997, MEA secretariat representatives
have participated in information exchanges in the CTE, tabling papers about trade
measures used in MEAs. The process of information exchange has also involved
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requests by respective MEA membership for expert advice from the GATT/WTO
Secretariat (Montreal) (see, in general, Shaw and Schwartz 2002).

The response from the WTO has been reflected in its “judicial” decisions, through
the settlement of disputes, and in its political agenda. While there has never been a
WTO decision based on a challenge to a MEA-related trade measure, the WTO’s
“judicial” organ—the Appellate Body—has taken into account existing interna-
tional agreements and state practice when clarifying relevant provisions of the
GATT. Indeed, the Appellate Body made reference to a number of MEAs when
clarifying the meaning of “‘exhaustible natural resources” under one of the “envi-
ronmental” exceptions in GATT Article XX. When analyzing this exception, the
Appellate Body looked to MEAs as one source of evidence of the “contemporary
concerns of the community of nations about the protection and conservation of the
environment” (WTO 1998b, para. 129). The WTO’s active management of the re-
lationship with MEAs in the context of dispute settlement has been in contrast to
the historically passive response of its political organs. While some environmental
regimes have been cited in the WTO as examples of properly functioning, multilat-
erally negotiated, and narrowly drawn exceptions to free-trade rules (CCAMLR,
Montreal: Cognitive Interaction) (e.g., WTO 2002, para. 5; 2000b, para. 22), no
political decisions have yet been made. The new round of WTO negotiations on
the relationship between MEAs and WTO rules, however, could lead to a more con-
structive relationship between the WTO and international environmental regimes.

WTO Interactions with the Cartagena Protocol on Biosafety

Cartagena Protocol on Biosafety

The Cartagena Protocol on Biosafety to the Convention on Biological Diversity (the
“Biosafety Protocol”) was adopted in 2000 and entered into force on September 11,
2003. The Protocol governs the international trade between parties in living organ-
isms that have been genetically modified through the use of modern biotechnology
(“living modified organisms” or “LMQs”)—as opposed to the use of traditional or
conventional techniques. LMOs are commonly referred to as genetically modified
organisms, or GMOs, although GMOs could include both living and dead geneti-
cally modified organisms (Glowka, Burhenne-Guilmin, and Synge 1994, 45). The
Biosafety Protocol was negotiated under the auspices of the Convention on Biologi-
cal Diversity (CBD) and is served by the secretariat to the Convention in Montreal
(http://www.biodiv.org/biosafety).
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The Biosafety Protocol’s primary objective is protection from the risks that LMOs
may pose to biological diversity, and to human health (Art. 1), providing a basis for
policymakers in a country of import to regulate against such risks. It puts in place
standards of treatment for import, export, and shipment of LMOs that require
exporting countries to ensure that importing countries are informed of a proposed
transfer of LMOs, through a system of “Advance Informed Agreement.” The
Biosafety Protocol authorizes importers to impose greater constraints on LMOs
destined for release into the environment, primarily seeds, but is less stringent with
regards to LMOs destined for food or feed, or for processing (“LMO-FFPs” or
“GM commodities”). With regard to LMOs destined for release into the environ-
ment, parties of proposed import may, on the basis of a risk assessment, approve
the import, with or without conditions, or impose import bans (Art. 10). With re-
gard to GM commodities, exporters are required to inform other parties of decisions
to place GM commodities on their domestic markets; other parties may make deci-
sions on the import of GM commodities in accordance with the Biosafety Protocol’s
objective (Art. 11).

Shipments of LMOs are subject to certain handling, transport, packaging, and
identification requirements, which vary depending on the category of LMO. In
particular, shipments of LMOs intended to be introduced into the environment or
subject to contained use must be accompanied by documentation identifying them
as LMOs and, in the case of GM commodities, accompanying documentation is
required to state that the shipment “may contain” LMOs and that they are not in-
tended for introduction into the environment (Art. 18).

A significant part of the Biosafety Protocol’s rules provide standards for the con-
duct of risk assessment on LMOs (Art. 15 and Annex III). The Biosafety Protocol
also contains numerous references to the “precautionary approach” (e.g., Art. 1)
and to the use of socioeconomic data in the risk-assessment process (e.g., Art. 26).
Finally, the Biosafety Protocol requires the proponent of export to pay for any risk
assessment that may be demanded by the importing country if the latter so requests
(Art. 15).

As an instrument that provides a legal basis for the regulation of the trade in prod-
ucts, the Biosafety Protocol necessarily has the potential to interact with the WTO
rules. The Biosafety Protocol’s Advance Informed Agreement and risk-assessment
procedures and identification requirements could create trade restrictions subject to
the WTO agreements (Eggers and Mackenzie 2000, 539-540; see also Charnovitz
2000; Phillips and Kerr 2000). While it is as yet unclear which of the WTO agree-
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ments might apply to a Protocol trade measure, the GATT and the TBT and SPS
Agreements contain the same basic provisions that require trade measures to be
nondiscriminatory, and to be no more trade restrictive than necessary to achieve
their objective (“proportionate”). The TBT and SPS Agreements also require harmo-
nization to international standards and the SPS Agreement requires trade measures
to have a scientific basis.

The Interaction with the WTO

The interaction between the Biosafety Protocol and the WTO results from an over-
lap in means and a divergence of objectives. Both regimes seek to create interna-
tional standards for the regulation of the international trade in products that are
associated with risks to the environment of the importer. The regimes diverge funda-
mentally in their principal objectives. The Biosafety Protocol is primarily concerned
with protecting the rights of the importer to be informed of and to regulate LMOs,
while the WTO agreements are primarily concerned with the rights of the exporter
to ensure that its products are treated in a nondiscriminatory and rational (scientifi-
cally based) manner. Interaction also occurs by virtue of overlapping member-
ships. As of January 2003, 98 of the 117 signatories and parties to the Biosafety
Protocol were also WTO members. In addition, 10 further signatories and parties
to the Protocol were also WTO observers, awaiting WTO membership (http://
www.biodiv.org/biosafety and http://lwww.wto.org).

The relationship with the WTO was at the heart of the Biosafety Protocol nego-
tiations and was largely responsible for the collapse of the negotiations in Cartagena
during the first meeting that was intended to complete and adopt a text in 1999
(Pomerance 2000; see also Eggers and Mackenzie 2000). WTO rules were relevant
to many of the areas of disagreement in the Biosafety Protocol negotiations, such
as scope and GM commodities, and were considered specifically in the context of
the discussions on the Protocol’s relationship to other international agreements and
other trade-related matters.

With respect to scope and GM commodities, there was significant discussion
about the extent to which GM commodities would be covered by the Biosafety Pro-
tocol and the manner in which they should be identified (Pomerance 2000). The
Miami Group (including Argentina, Australia, Canada, Chile, the United States,
and Uruguay) and other LMO-exporting countries fought to exclude GM com-
modities from the Advance Informed Agreement procedure, arguing that the proce-
dure should apply only to those LMOs that were intended to be introduced into the
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environment and therefore posed a risk to biological diversity. The Miami Group
also argued that the risk-assessment requirements underlying the Advance Informed
Agreement procedure should be based on “sound science” and in accordance with
WTO rules, while the European Union (EU) pushed for risk assessment based on
the “precautionary principle.” As for identification of GM commodities, the Miami
Group insisted that the identification requirement be limited to a statement that the
shipment “may contain” LMOs, allowing exporters to mix LMO and non-LMO
products in the same shipment (Newell and Mackenzie 2000, 315-316).

Up until and during the negotiating meeting in Cartagena, it had been proposed
that the Biosafety Protocol include an article on the relationship with other interna-
tional agreements (draft Art. 31). The Miami Group wanted a “savings clause” that
would preserve WTO obligations and effectively subordinate the Biosafety Protocol
to the WTO agreements, a position unacceptable to most developing countries and
the European Union. In the course of the negotiations, the discussion of the relation-
ship between the Biosafety Protocol and other international agreements was merged
with the discussion of other “trade-related” matters concerning nonparties and
nondiscrimination (UNEP 1999b). The implications of these provisions for the inter-
national trading regime established by the WTO were the principal basis for dis-
agreement between the negotiators in Cartagena. Trade-related matters served to
stall the adoption of the Biosafety Protocol as some delegations sought full debate
and consideration of the implications for the WTO (Pomerance 2000, 618-619;
Falkner 2002).

The influence of the trade regime on the development of the Biosafety Protocol
has been felt through the direct intervention of the LM O-exporting countries, repre-
sented in large part by the Miami Group, in the negotiating process. However, it
should be noted that most delegations in the Biosafety Protocol negotiations were
dominated by their environment ministries, which were reluctant to defer to their
trade counterparts. The influence common to both regimes was industry, which par-
ticipated directly in some delegations and contributed independently to the Biosafety
Protocol negotiations (personal communication with Biosafety Protocol delegate).

A WTO Secretariat representative attended negotiation meetings of the Biosafety
Protocol (e.g., UNEP 2000, 6, 21). In some instances, a representative from the
WTO addressed the Biosafety Protocol negotiators and informal consultations be-
tween the CBD and WTO were initiated. However, this interaction had little or no
impact on the negotiations, and WTO bodies and trade-related organizations deal-
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ing with issues specific to the Biosafety Protocol were notably absent (personal com-
munication with Biosafety Protocol delegate).

The WTO’s influence on the Biosafety Protocol is apparent in the adaptation of
WTO principles and conflict avoidance. The main effect is reflected in the text of
the Biosafety Protocol in two main ways: (1) the risk-assessment procedures set out
in Annex III of the Biosafety Protocol to a large extent follow the approach in the
WTO SPS Agreement; (2) the negotiators sought, as far as possible, to direct policy-
makers through preambular paragraphs to avoid conflict by interpreting the
Biosafety Protocol and the WTO agreements in a “mutually supportive” manner.
Perhaps the most significant outcome of the interaction was the narrowing of the
scope of the Biosafety Protocol’s main regulatory instrument (Advance Informed
Agreement procedures) from LMOs generally to only those other than GM com-
modities (Pomerance 2000). It appears that this has effectively carved out from the
Biosafety Protocol the commodities that are most significant from an economic or
trade perspective: those destined for use as food or feed, or for processing (Newell
and Mackenzie 2000, 3135).

Assessment and Outlook

The influence of the WTO on the Biosafety Protocol constituted Interaction through
Commitment. WTO members were bound by WTO rules on nondiscrimination,
proportionality, scientific basis, harmonization, and transparency. As a consequence,
free-trade interests in the negotiations on the Biosafety Protocol were strengthened
because they could refer to the WTO and claim consistency. As a result, the rules
of the Biosafety Protocol regarding Advance Informed Agreement, risk assessment,
and identification requirements were designed so as to minimize the potential for
conflict with WTO rules (figure 8.1).

The potential for future interaction between the Biosafety Protocol and the WTO
in the administration, implementation, and development of rules is difficult to ana-
lyze in the abstract: the Biosafety Protocol does not specify the precise products it
seeks to regulate, what specific risks it is intended to guard against, and what mea-
sures it will authorize parties to take against those risks. Countries on both sides of
the debate have made statements praising the Biosafety Protocol for having dove-
tailed neatly into existing trade rules (Phillips and Kerr 2000, 68; Falkner 2000,
311). However, recognizing that the adoption of the Biosafety Protocol is a signifi-
cant step toward reconciling trade and environmental interests, many commentators
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Figure 8.1
WTO influence on the design of the Biosafety Protocol

acknowledge that the preambular language and other compromises made on trade-
related matters are imperfect solutions (Falkner 2000, 312-313; Eggers and Mack-
enzie 2000, 542-543; see also Qureshi 2000, 835, 853; Phillips and Kerr 2000, 69,
74).

Ultimately, it would appear that the terms of the Biosafety Protocol and WTO
agreements do not, in and of themselves, conflict and that, with or without savings
language, an international adjudicator could interpret their provisions to comple-
mentary effect (Safrin 2002). One important indicator of whether the Biosafety Pro-
tocol has achieved a successful accommodation of WTO rules will be the rate of
ratification by major LMO exporters, represented largely by the Miami Group. It
should be noted that the United States cannot become a party to the Protocol with-
out first becoming a party to the CBD (CBD Art. 32(1)), although it is likely to
voluntarily comply with the Protocol until then (Phillips and Kerr 2000, 65). The
optimism and skepticism surrounding the compromise language of the Biosafety
Protocol will be tested if measures justified under the Biosafety Protocol are chal-
lenged under the WTO (Eggers and Mackenzie 2000). In this respect, the outcome
of the WTO complaint over the EU de facto moratorium on GMO imports initiated
by the United States and other countries in 2003 may prove important—although
the moratorium is technically not a Biosafety Protocol measure (see also chapter
11).
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In the future, the Parties to the Biosafety Protocol are expected to consider
whether and how it should cooperate with other intergovernmental organizations.
There has already been a growing degree of institutional coordination, through re-
ciprocal representation at meetings, and coincident representation at meetings in
third “standard-setting” institutions relevant to LMOs (such as the Codex Alimen-
tarius Commission, organs of the International Plant Protection Convention, and
the Office International des Epizooties) (Buckingham and Phillips 2001). The
WTO’s mandate from the fourth Ministerial Conference to negotiate on the WTO-
MEA relationship might present further opportunities for clarifying the relationship
between the WTO and the Biosafety Protocol.

Finally, it is worth noting in passing that, in addition to being a source of interac-
tion with the Biosafety Protocol, the WTO was also a target. The negotiation of the
Biosafety Protocol overlapped with the WTO’s third Ministerial Conference in Seat-
tle, where some WTO members sought to create a working group on biotechnology
in part to allow the WTO to seize exclusive jurisdiction over the issue (Buckingham
and Phillips 2001; Falkner 2000, 305). Supporters of the Biosafety Protocol rejected
the initiative, citing the ongoing negotiations under the CBD as the appropriate
forum for resolving these issues (Tapper 2000; UNEP 1999a, para. 9). From the
point of view of those within the WTO with expansionist ambitions, the result was
disruptive.

WTO Interactions with the International Commission for the Conservation of
Atlantic Tunas

International Commission for the Conservation of Atlantic Tunas

The International Commission for the Conservation of Atlantic Tunas (ICCAT) is an
intergovernmental organization, consisting of over thirty contracting parties (includ-
ing Canada, China, the EC, Japan, and the United States), governed by an interna-
tional convention signed in 1966 (the Convention) (http://www.iccat.es). Established
in Madrid in 1969 when the Convention entered into force, the Commission is re-
sponsible for the conservation of tunas and tunalike fish stocks in the Atlantic
Ocean and adjacent seas, including the Mediterranean Sea. The Commission collects
statistics from all tuna fisheries and conducts stock assessments, which it uses in
adopting regulatory measures for the management of various stocks of tunas. Such
regulatory measures include catch quotas, time/area closures, size limits, and import
bans. In recent years, the Commission has focused its regulatory regime on the
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management of Atlantic bluefin tuna (Thunnus thynnus) and swordfish (Xiphias
gladius), both of whose stocks have been overexploited.

The Commission first adopted regulatory measures (minimum size and catch lim-
its) for the entire Atlantic in November 1975. As the depletion of the western Atlan-
tic stock became apparent, the Commission recommended at its 1981 meeting that
fishing for western Atlantic bluefin tuna be prohibited, except for a minor quantity
for scientific monitoring purposes. This allowance was shared by three bluefin tuna
fishing countries (Canada, Japan, and the United States) and according to ICCAT
has been well monitored (UNEP 1998). In 1993, the Commission adopted a recom-
mendation that prohibits bluefin tuna fishing by large pelagic longline fishing vessels
(over 24 meters in length) during June and July (the bluefin spawning season) in
the Mediterranean. In 1996, it adopted a recommendation to prohibit purse seine
fishing in August in the Mediterranean Sea to protect small fish. In 1994, it recom-
mended, for the first time, a catch reduction for the eastern stock, which entered
into effect in 1995 (WTO 1998a).

Another of the Commission’s priority objectives has been to stop illegal, unregu-
lated, and unreported fishing carried out by vessels flagged by both parties and
nonparties. ICCAT is particularly concerned about the fishing activities of vessels
registered in countries operating “open registries” (“flags-of-convenience” states),
since such vessels have traditionally had little or no control exercised by their re-
spective flag states over their fishing activities.

The regulatory measures recommended by ICCAT are binding only on its parties
(ICCAT Art. VIIL.2). However, since 1995, ICCAT measures may bind a category
known as “cooperating parties.” These are nonparties that “voluntarily fish in con-
formity with the conservation decisions of ICCAT” (Resolution 94-6 and Recom-
mendation 03-20). Such status is granted for a period of one year and is subject to
annual review. In 1999, Mexico and Chinese Taipei were granted status as cooper-
ating parties, and Mexico subsequently became a party (http://www.iccat.es).

ICCAT has passed trade measures because even stringent regulations for sus-
tainable management of fisheries may be undermined in the absence of effective
enforcement measures. International experience has shown that lack of appropri-
ate disincentives cause irresponsible vessel operators to overfish and thereby deplete
fisheries resources (Stone 1997; Downes and Van Dyke 1998). Overfishing may re-
sult in the collapse of entire fisheries. ICCAT is therefore concerned to enforce the
implementation of its fisheries-management regime by both parties and nonparties,
through a package of specific actions. ICCAT has recorded that the unreported
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catches of flags-of-convenience vessels of nonparties make its scientific studies pro-
gressively more inaccurate and difficult to carry out. In addition, the increase in
such fishing operations may end up discouraging parties from effectively implement-
ing the regulations (WTO 1998a, 3).

The Interaction with the WTO

The interaction between ICCAT and the WTO is, again, based on different objec-
tives of the institutions involved and their overlapping memberships. ICCAT’s pri-
mary aim is the conservation and sustainable management of species of tuna and
other similar fish stocks in a particular geographic area. Enforcement of its manage-
ment measures to serve this goal necessarily implies limits on the fishing efforts of
the countries under its jurisdiction. The WTO, on the other hand, aims to remove
restrictions and limits on the trade and economic activities of its members. It there-
fore disciplines trade restrictions such as import bans or quotas. As of January
2003, twenty-six of the thirty-four ICCAT parties were WTO members. These are
particularly concerned about respecting WTO principles in the design of ICCAT
trade measures. For example, both the EU and the United States, in enacting their
import bans, comment on the WTO compatibility of those measures (EU Council
2000). There are also some nonparties (which are WTO members) that ICCAT con-
siders to be key players because of their involvement in tuna fisheries. These are
Turkey, Cyprus, Malta, Belize, Denmark (Faroe Islands), the Philippines, and Thai-
land (WTO 2001b). Turkey partially complies with ICCAT management regula-
tions. Other countries such as Taiwan, being “cooperating parties,” comply with
ICCAT regulations to the same extent as parties.

While the Convention itself does not contain any specific trade measures, resolu-
tions adopted by the Commission do contain trade restrictions. For example,
ICCAT adopted two action plans for bluefin tuna, which came into force in 1995,
and for swordfish, which entered into force in 1996 and were subsequently revised
(Resolutions 94-3 and 95-13 replaced by 03-15). Pursuant to these action plans, the
Commission will recommend that parties prohibit imports of bluefin tuna and
swordfish and their products in any form, from parties or nonparties, whose vessels
it is determined are fishing the species in a manner inconsistent with ICCAT’s regu-
latory regime. Paragraph (f) in each action plan provides that “the Commission will
recommend that Contracting Parties take nondiscriminatory trade restrictive mea-
sures, consistent with their international obligations.” For instance, import bans
with respect to bluefin tuna took effect regarding three nonparties in 1997 (Belize
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and Honduras: Recommendation 96-11 and Panama: Recommendations 96-12);
and regarding one party in 2000 (Equatorial Guinea: Recommendation 99-10). Sim-
ilarly, to make effective its Resolution Concerning Illegal, Unreported and Unregu-
lated Catches of Tuna by Large-Scale Longline Vessels (Resolution 98-18 replaced
by 03-15), ICCAT has recommended a ban on imports of tuna from several coun-
tries (e.g., Belize, Cambodia, Honduras and St. Vincent and the Grenadines: Recom-
mendation 00-15). Furthermore, where the vessel of a nonparty has onboard species
subject to ICCAT conservation measures, landings and transshipments of all its fish
are subject to inspection when it voluntarily enters a port of a party. Unless the ves-
sel establishes that the fish were caught outside the Convention Area or in compli-
ance with the relevant ICCAT conservation measures and requirements under the
Convention, its landings and transshipments of relevant species will be prohibited
(Recommendation 98-11).

Under ICCAT, all parties must also require all imported bluefin tuna to be accom-
panied by an ICCAT statistical document that is defined by the Commission. The
program has applied to frozen fish since 1993 and to fresh bluefin tuna since 1994.
Document details include the name of the country issuing the document, the name
of the exporter and importer, and the area of the harvest. In principle, all bluefin
tuna products (not only from the Atlantic) must now be accompanied by such a
document validated by a government official. This applies to products from parties
and nonparties (WTO 1998a, 4). Only products accompanied by documents con-
taining seals and signatures registered with the Commission are accepted for import.

Both the import bans implemented by ICCAT parties and the ICCAT documenta-
tion requirements are in potential conflict with WTO rules. Import bans against
nonparties such as Belize or St. Vincent and the Grenadines could violate GATT
and TBT nondiscrimination provisions or the GATT Article XI prohibition on the
imposition of quantitative restrictions against the products of other WTO members.
Technical documentation requirements might raise issues relevant to the TBT Agree-
ment. Furthermore, the documentation requirements implicitly rest on an essential
distinction between bluefin tuna fish products. Differences in the manner in which
the imported and domestic products have been harvested or produced are a central
concern of ICCAT’s conservation measures. However, some WTO members might
argue that such nonproduct-related process and production methods (PPMs) are not
a legitimate basis for distinguishing between products under the WTO rules. Also,
the de facto application of the discriminating measures to areas outside ICCAT’s
jurisdiction (tuna caught outside the Atlantic) raises further questions about their
WTO compatibility, particularly where the measures are taken in relation to non-
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parties. Unless those countries have expressly waived their WTO rights, they can-
not be said to have forgone them through their participation in the documentation
program.

Finally ICCAT import bans appear to authorize a blanket ban on all target spe-
cies imported from a particular country. Such import bans do not, therefore, distin-
guish fish caught by a vessel complying with ICCAT conservation measures from
fish caught by a noncomplying vessel flying the same flag. This could be viewed as
arbitrary and discriminatory under GATT rules. In the U.S.—Shrimp case, the WTO
Appellate Body noted that the U.S. measure may have been better tailored to pro-
vide for shipment-by-shipment certification (WTO 1998b). However, ICCAT im-
port bans are generally targeted at promoting the enforcement by a government of
rules applicable to all vessels flying its flag, and in particular appear to have been
designed to address the “flags-of-convenience” problem. So far the target countries
for such import bans have been small developing economies that are less likely to
invoke WTO dispute-settlement procedures. According to ICCAT, it will continue
to use such measures “to combat the undermining of its regulatory measures in
order to ensure continuous conservation of the stocks under its mandate” (WTO
2000a, para. 6).

The Effects of the Interaction

In response to the potential tensions with the WTO, ICCAT has designed its
measures so as to make them WTO-consistent, which has also made them more
resource-intensive to administer. For instance, ICCAT has developed a staged ap-
proach to the adoption of trade measures. With respect to its tuna and swordfish
action plans, ICCAT first informs the flag state concerned of any illegal fishing car-
ried out by its registered vessels. ICCAT then requests the cooperation of the flag
state in bringing its vessels’ activities into compliance with ICCAT measures. Lastly,
ICCAT warns the relevant flag state that nondiscriminatory, trade-restrictive mea-
sures may be taken against it in the event of continued noncompliance. For instance,
warning letters were sent to Guinea-Bissau concerning bluefin tuna catches, Sierra
Leone concerning its bluefin tuna and swordfish fishing activities, and Equatorial
Guinea concerning its fishing practices (WT 2001b, 12). At the Commission meeting
following the issuance of a warning, where the flag state has continued to fish in
contravention of ICCAT regulations, ICCAT generally recommends that parties
take nondiscriminatory, trade-restrictive measures against the offending state, in-
cluding prohibiting imports of its relevant tuna or swordfish products. Significant
resources are also employed in identification of infractions, which involves numerous
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legal studies, biological analyses, gathering of trade statistics and landings data, and
sophisticated monitoring of vessels’ activities (WTO 1998a, 5).

ICCAT has made further efforts to enhance the chances that its import bans,
quotas, and technical restrictions could be saved by the “environmental” exceptions
in GATT Article XX or be found to comply with the provisions on trade-restrictive
measures under the TBT Agreement. Most of ICCAT’s management measures have
a scientific basis, and it is careful to ensure that the trade measures it recommends to
its parties are nondiscriminatory. As mentioned before, ICCAT also stresses that the
trade measures implemented by its parties should be “consistent with their interna-
tional obligations,” which include obligations under the WTO.

Furthermore, the Commission makes conscientious efforts to achieve the coopera-
tion of nonparties. It specifically encourages countries that are active in tuna and
swordfish fisheries to accede to the Convention. In 1994, ICCAT urged nonparties
fishing in the Convention area for species under ICCAT competence to become
parties or ‘‘cooperating parties,” and requested their observance of ICCAT’s conser-
vation measures (Resolution 94-6 and Recommendation 03-20). Also, ICCAT’s use
of trade measures acts as a powerful incentive to nonparties (including WTO mem-
bers) to accede to the Convention. For example, after trade measures were imposed
against Panama, it acceded to ICCAT and implemented stringent domestic mea-
sures, such as cancellation of all open registries of tuna fishing vessels, and started
a licensing system with a strict satellite vessel-monitoring system. Based on those
measures, in 1999 ICCAT recommended the lifting of the ban against Panamanian
imports of tuna (Recommendation 99-9). According to the ICCAT Secretariat, as
soon as strict quotas were introduced, membership of ICCAT increased (WTO
2001b, 12). Incentives to join include the right to participate in the process of estab-
lishing regulatory measures, taking part in the allocation of quotas, and obtaining a
quota.

The consistency with WTO rules of ICCAT measures against nonparties (that are
WTO members) is further enhanced by direct cooperation between the two institu-
tions. ICCAT has observer status in the WTO Committee on Trade and Environ-
ment, and the WTO is notified of all its recommendations and resolutions at the
same time that they are officially transmitted to ICCAT parties (WTO, 1998a,
2000a). When they enter into force, notification is again given to the WTO. In con-
trast, although ICCAT has consistently invited the WTO to attend its meetings, the
WTO has not yet participated in any ICCAT activities. Nevertheless, ICCAT
receives the reports of the CTE meetings from the WTO Secretariat.
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Assessment and Outlook

There appears to be general agreement by both the WTO and ICCAT that ICCAT’s
trade measures do not raise conflicts with WTO rules (personal communication with
ICCAT representative; WTO 2001b, 12-13). Where trade measures are considered
necessary, ICCAT is careful to ensure that it advocates measures that are nondiscri-
minatory in effect and stresses that the measures taken by its parties should be “con-
sistent with their international obligations.” ICCAT has tried generally to
incorporate WTO principles in a manner that improves the fairness and the legiti-
macy of its trade measures, and to date, no formal WTO dispute has arisen or
been initiated. In seeking to be nondiscriminatory with regard to nonparties, and in
providing repeated opportunities—particularly to developing countries—to remedy
noncompliant behavior, ICCAT has made its trade restrictions more WTO compat-
ible and generally more acceptable.

The interaction has followed the causal mechanism of Interaction through Com-
mitment. WTO members are bound by WTO rules on nondiscrimination and pro-
portionality. The majority of ICCAT parties have been WTO members and have
thus had a significant interest in avoiding commitments that would be inconsistent
with WTO disciplines. As a result, ICCAT has made particular efforts to minimize
and prevent potential tensions between both regimes by designing WTO-consistent
trade measures (see figure 8.2).

WTO ICCAT
rules on non- I adopts WTO-
discrimination and e Lo > consistent trade
proportionality rules

>

WTO parties ICCAT members that are
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Figure 8.2
Influence of WTO rules on the design of ICCAT trade rules
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The continued interaction with WTO rules may involve deeper scrutiny of
ICCAT trade measures, and eventually require them to be tailored more precisely.
The question could be raised as to whether trade-restrictive measures are the appro-
priate response to infractions by countries at low levels of economic development.
Nevertheless, it is fair to say that ICCAT’s trade measures are combined with sup-
portive measures such as technical assistance to establish statistical systems; train-
ing; access to scientific research, statistical databases, and other information; and
special funding arrangements.

Finally, it should be noted that the 1995 UN Fish Stocks Agreement provides
added support to port-state enforcement under ICCAT. Article 21 of this agreement
creates an elaborate system of regional cooperation for the enforcement of region-
ally agreed-on measures against vessels that are suspected of violating them. Not
only may a port state (party to the Fish Stocks Agreement and ICCAT) inspect
documents, fishing gear, and catch onboard a vessel that is voluntarily in its port,
but pursuant to Article 23.3 of the Fish Stocks Agreement, it may also prohibit the
landings and transshipment where it is established that the catch has been taken in a
manner that undermines the effectiveness of ICCAT’s management measures on the
high seas. This type of enforcement measure is allowed regardless of whether the
flag state is a member of ICCAT or not.

Concluding Observations: WTO, Biosafety, and ICCAT

The cause of interaction for both the Biosafety Protocol and ICCAT arises from
overlapping memberships and jurisdictions but potentially divergent objectives with
those of the WTO. The Biosafety Protocol and ICCAT, together with the WTO, reg-
ulate trade in goods but the objective of the environmental regimes—for example to
protect biological diversity—is potentially at odds with the WTO’s aim to liberalize
markets. Measures taken under the Biosafety Protocol or pursuant to ICCAT deci-
sions could restrict trade on a discriminatory basis—a ban on imports of living
modified organisms or tuna from a specific country or countries—and the extent to
which the measures restrict trade would need to be proportionate to their aim of
protecting biological diversity if they are to survive a WTO challenge.

The influence of the WTO regime on the Biosafety Protocol and ICCAT has been
felt at different stages in the cycle of their development. The Biosafety Protocol has
experienced the weight of interaction to date in its negotiation, where the interaction
was arguably disruptive. However, the resulting rules appear to largely accommo-
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date both objectives of protecting biological diversity and promoting free trade. In
contrast, ICCAT was established during GATT’s lifetime but before the WTO and
its agreements came into being. The opportunities for interaction have arisen in the
design and implementation of measures under ICCAT instruments, where interac-
tion seems to have been managed successfully.

The interactions of the Biosafety Protocol and ICCAT with the WTO appear to
be Interactions through Commitment. Ultimately, both the Biosafety Protocol and
ICCAT have adapted to and sought to avoid conflict with the WTO regime. In the
case of the Biosafety Protocol, it is widely perceived as having achieved a basis on
which the two regimes can be mutually supportive. However, it will be necessary
to await actual implementation of the Protocol in order to assess whether this re-
sponse will ensure mutual supportiveness of the two regimes. The absence of any
challenge to measures taken under the auspices of ICCAT attests, to some extent,
to its success in adapting to the WTO rules. However, the absence of a WTO chal-
lenge could also be due to poor compliance with ICCAT disciplines, combined with
poor enforcement, leading to ineffective measures with little or no trade impact to
give rise to a complaint.

Both the Biosafety Protocol and ICCAT have used observership in certain WTO
bodies to promote awareness and understanding of their respective regimes within
the WTO. However, this means of communication is largely one-sided. Also, the
CBD and ICCAT secretariats generally only communicate information to the CTE
rather than engaging in an active dialogue that results in concrete outcomes. More-
over, issues relevant to the Biosafety Protocol and ICCAT are often considered
by other WTO bodies to which their responsible secretariats are not necessarily
observers (e.g., TRIPS Council). Ultimately, effective responses are most likely to
come in the form of specialized technical discussion and information exchange (as
is the case with the Biosafety Protocol and other international institutions relevant
to LMOs), as opposed to communications made to the political organs of the re-
spective institutions.

References

Abdel Motaal, Doaa. 1999. The Agreement on Technical Barriers to Trade, the Committee
on Trade and Environment, and Eco-Labelling. In Gary P. Sampson and W. Bradnee
Chambers, eds., Trade, Environment and the Millennium, 223-239. Tokyo: United Nations
University.



202 Alice Palmer, Beatrice Chaytor, and Jacob Werksman

Abdel Motaal, Doaa. 2001. Multilateral Environmental Agreements (MEAs) and WTO
Rules: Why the “Burden of Accommodation” Should Shift to MEAs. Journal of World Trade
35 (6): 1215-1233.

Bohanes, Jan. 2002. Risk Regulation in WTO Law: A Procedure-Based Approach to the
Precautionary Principle. Columbia Journal of Transnational Law 40 (2): 323-389.

Buckingham, Donald E., and Peter W. B. Phillips. 2001. Hot Potato, Hot Potato: Regulating
Products of Biotechnology by the International Community. Journal of World Trade 35 (1):
1-31.

Chang, Seung Wha. 2003. WTO Disciplines on Fisheries Subsidies: A Historic Step towards
Sustainability? Journal of International Economic Law 6 (4): 879-921.

Charnovitz, Steve. 1997. Critical Guide to the WTO’s Report on Trade and Environment:
Symposium on NAFTA and the Expansion of Free Trade: Current Issues and Future Pros-
pects. Arizona Journal of International and Comparative Law 14 (2): 341-379.

Charnovitz, Steve. 2000. The Supervision of Health and Biosafety Regulation by World
Trade Rules. Tulane Environmental Law Journal 13 (2): 271-301.

Charnovitz, Steve. 2002. The Law of Environmental “PPMs” in the WTO: Debunking the
Myth of Illegality. Yale Journal of International Law 27 (1): 59-110.

Downes, David R., and Brennan Van Dyke. 1998. Fisheries Conservation and Trade Rules:
Ensuring That Trade Law Promotes Sustainable Fisheries. Washington: Center for Interna-
tional Environmental Law and Greenpeace.

Eggers, Barbara, and Ruth Mackenzie. 2000. The Cartagena Protocol on Biosafety. Journal
of International Economic Law 3 (3): 525-543.

EU Council. 2000. Council Regulation (EC) No 2092/2000 of 28 September 2000 Prohibit-
ing Imports of Atlantic Blue-Fin Tuna (Thunnus thynnus) Originating in Belize, Honduras
and Equatorial Guinea. Official Journal L. 249, 4.10.2000, 1.

Falkner, Robert. 2000. Regulating Biotech Trade: The Cartagena Protocol on Biosafety. In-
ternational Affairs 76 (2): 299-313.

Falkner, Robert. 2002. Negotiating the Biosafety Protocol: The International Process. In
Christoph Bail, Robert Falkner, and Helen Marquard, eds., The Cartagena Protocol on
Biosafety: Reconciling Trade in Biotechnology with Environment and Developmeni?, 3-22.
London: RITA/Earthscan.

Glowka, Lyle, Franc¢oise Burhenne-Guilmin, and Hugh Synge (in collaboration with Jeffrey A.
McNeely and Lothar Giindling). 1994. A Guide to the Convention on Biological Diversity.
Gland, Switzerland, and Cambridge, UK: ITUCN.

Jackson, John H. 1997. The World Trading System: Law and Policy of International Eco-
nomic Relations. 2nd ed. Cambridge, MA: MIT Press.

Newell, Peter, and Ruth Mackenzie. 2000. The 2000 Cartagena Protocol on Biosafety: Legal
and Political Dimensions. Global Environmental Change 10 (4): 313-317.

Nordstrem, Hakan, and Scott Vaughan. 1999. Special Studies 4: Trade and Environment.
Geneva: WTO Publications.



WTO and International Environmental Regimes 203

Phillips, Peter W. B., and William A. Kerr. 2000. The WTO versus the Biosafety Protocol for
Trade in Genetically Modified Organisms. Journal of World Trade 34 (4): 63-75.

Pomerance, Rafe. 2000. The Biosafety Protocol: Cartagena and Beyond. NYU Environmental
Law Journal 8 (3): 614-621.

Qureshi, Asif H. 2000. The Cartagena Protocol on Biosafety and the WTO: Coexistence or
Incoherence? International and Comparative Law Quarterly 49 (4): 835-855.

Safrin, Sabrina. 2002. Treaties in Collision? The Biosafety Protocol and the World Trade
Organization Agreements. American Journal of International Law 96 (3): 606—628.

Sands, Philippe. 2003. Principles of International Environmental Law. 2nd ed. Cambridge:
Cambridge University Press.

Schoenbaum, Thomas. 2002. International Trade and Environmental Protection. In Patricia
Birnie and Alan Boyle, eds., International Law and the Enviromment, 2nd ed., 697-750.
Oxford: Oxford University Press.

Shaw, Sabina, and Risa Schwartz. 2002. Trade and Environment in the WTO: State of Play.
Journal of World Trade 36 (1): 129-154.

Stone, Christopher D. 1997. Too Many Fishing Boats, Too Few Fish: Can Trade Laws Trim
Subsidies and Restore the Balance in Global Fisheries? Ecology Law Quarterly 24 (3): 505-
544.

Tapper, Richard. 2000. Biosafety Protocol—the Outlook for Renewed Negotiations. Avail-
able at http:/www.ukabc.org/cartagena.htm#c2.

Trebilcock, Michael J., and Howse Robert. 1999. The Regulation of International Trade. 2nd
ed. London: Routledge.

UNEP. 1998, April 3. Conference of the Parties to the Convention on Biological Diversity.
Administration of the Convention on Biological Diversity. Report by the Executive Secretary.
Doc. UNEP/CBD/COP/4/24.

UNEP. 1999a, February 15. Conference of the Parties to the Convention on Biological Diver-
sity. Report of the Sixth Meeting of the Open-Ended Ad Hoc Working Group on Biosafety.
Doc. UNEP/CBD/ExCOP/1/2.

UNEP. 1999b, February 21. Open-ended Ad Hoc Working Group on Biosafety. Protocol on
Biosafety—Draft Text Submitted by the Chair of the Working Group. Doc. UNEP/CBD/
BSWG/6/L.2/Rev.2.

UNEDP. 2000, February 20. Conference of the Parties to the Convention on Biological Diver-
sity. Report of the Extraordinary Meeting of the Conference of the Parties for the Adoption
of the Protocol on Biosafety to the Convention on Biological Diversity. Doc. UNEP/CBD/
ExCOP/1/3.

WTO. 1994. Marrakesh Agreement Establishing the World Trade Organization, 15 April
1994, in force 1 January 1995, reprinted in: International Legal Materials 33 (1994): 1144-
1153. Also available at http:/f[www.wto.orgfenglish/docs_e/legal_e/legal_e.htm.

WTO. 1996, November 12. Committee on Trade and Environment. Report. World Trade
Organization. Doc. WT/CTE/1.



204 Alice Palmer, Beatrice Chaytor, and Jacob Werksman

WTO. 1998a, July 16. Committee on Trade and Environment. Communication from the
Secretariat of the International Commission for the Conservation of Atlantic Tunas. World
Trade Organization. Doc. WT/CTE/W/87.

WTO. 1998b, October 12. Report of the Appellate Body. United States—Import Prohibition
of Certain Shrimp and Shrimp Products. World Trade Organization. Doc. WT/DS58/AB/R.

WTO. 2000a, June 29. Committee on Trade and Environment. Conservation Measures
Taken by the International Commission for the Conservation of Atlantic Tunas (ICCAT).
Communication from the ICCAT Secretariat. World Trade Organization. Doc. WT/CTE/W/
152.

WTO. 2000b, September 19. Committee on Trade and Environment. Report of the Meeting
Held on 5-6 July 2000. World Trade Organization. Doc. WT/CTE/M/24.

WTO. 2001a, June 6. Committee on Trade and Environment. Compliance and Dispute Set-
tlement Provisions in the WTO and in Multilateral Environmental Agreements. Note by the
WTO and UNEP Secretariats, World Trade Organization. Doc. WT/CTE/W/191.

WTO. 2001b, June 14. Committee on Trade and Environment. Matrix on Trade Measures
Pursuant to Selected MEAs. World Trade Organization. Doc. WT/CTE/W/160/Rev.1.

WTO. 2001¢c, November 20. Ministerial Declaration, Doha, Qatar, adopted 14 November
2001, World Trade Organization. Doc. WT/MIN(01)/DEC/1.

WTO. 2002, October 3. Committee on Trade and Environment. Submission by Japan. Doc.
TN/TE/W/10.

WTO. 2004, August 31. Committee on Trade and Environment. International Intergovern-
mental Organizations—OQObserver Status in the Committee on Trade and Enviromment—
Revision. Doc. WT/CTE/INF/6/Rev.1.



9

Interactions of EU Legal Instruments Establishing

Broad Principles of Environmental Management:
The Water Framework Directive and the IPPC
Directive

Andrew Farmer

Both the EU Water Framework Directive of 2000 and the EU Integrated Pollution
Prevention and Control (IPPC) Directive of 1996 establish broad principles for envi-
ronmental management, while detailed rules of implementation are developed by the
member states.! The Water Framework Directive establishes an extensive system for
the management of fresh and coastal water resources in the EU. The IPPC Directive
establishes broad requirements for the regulation of industrial installations. They
contrast with many other types of EU environmental legislation that set out a
limited number of specific requirements, such as emission standards or quality stan-
dards relating to particular activities or pollutants, which must be implemented in
the member states. Given their broad scope, both directives have extensive interac-
tions with other EU legal instruments and with a range of international conventions.

The first section of the chapter addresses interactions related to the Water Frame-
work Directive. It considers the range of interactions associated with the Directive
and then focuses on a case of interaction with the Convention on the Protection
and Use of Transboundary Watercourses and International Lakes adopted within
the United Nations Economic Commission for Europe (UNECE). This interaction
is of particular interest within the framework of this book, because it elucidates
how EU instruments interact with multilateral environmental agreements. The
UNECE area is the region with the most comprehensive regional environmental co-
operative framework. Currently there are six regional environmental conventions
and related protocols adopted on transboundary watercourses, water-related dis-
eases, prevention and response to industrial accidents, air-pollution control, envi-
ronmental impact assessment, and public information and participation in decision
making. These instruments are supported by around 100 bilateral or multilateral
agreements and by supranational law adopted within the EU. Additionally, a num-
ber of soft-law instruments (e.g., recommendations and guidelines) are developed
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under the UNECE to assist implementation. The Convention on Transboundary
Watercourses and Lakes and its interaction with the Water Framework Directive
is only one of many interactions between similar instruments (see Tanzi 2000)
and may highlight processes common to other interinstitutional interactions in the
region.

The second section of the chapter examines interactions related to the IPPC Direc-
tive. Following an introduction to the Directive and an overview over the range of
interactions associated with it, the analysis focuses on the case of interaction with
the EU Large Combustion Plant Directive. This case stands as a model for a class
of interactions of the IPPC Directive with more specific EU legal instruments estab-
lishing emission limits for industrial activities. These instruments influence the IPPC
Directive irrespective of whether they existed prior to its adoption and coming into
force. The case study illuminates how decision makers are to take the specific
requirements of such directives into account when implementing the IPPC Directive.
The interaction is driven by concern over whether the IPPC Directive will properly
be implemented in the member states.

Finally, the chapter draws some general conclusions from these interactions.

The Water Framework Directive

The EU Directive Establishing a Framework for Community Action in the Field of
Water Policy (2000/60/EC, Official Journal L327, 22.12.2000), commonly known
as the Water Framework Directive, represents a major departure for EU water pol-
icy. The Directive developed out of a much earlier discussion concerning the limita-
tions of existing EU water legislation. Beginning in the 1980s, debates took place in
various forums on the development of new EU water legislation (Stern 1995). This
resulted in the adoption of some issue-specific directives in the early 1990s (e.g., on
urban wastewater treatment and on nitrates). However, legislation remained largely
restricted to a series of directives establishing environmental quality standards for
specific water bodies (e.g., bathing waters) or emission limits for specific activities
or for substances (e.g., nitrates). EU water law was criticized for being too frag-
mented, concentrating on specific aspects of environmental quality or specific threats
to that quality. In 1994, the European Commission submitted a proposal for a di-
rective on the ecological quality of surface waters, which, despite its broad scope,
still did not provide a sufficiently comprehensive framework. The Commission,
therefore, submitted a new proposal in early 1997 (European Commission 1997),
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which evolved into the Water Framework Directive, adopted in December 2000
(Farmer 2000, 2001a).

The scope of the Directive is extensive. It covers all freshwater resources as well as
seawaters up to one nautical mile from the coast. It pursues ecological objectives,
supported by chemical and hydromorphological objectives. There is a strong em-
phasis on developing controls of activities that have an impact on water objectives.
Finally, detailed requirements on reporting, public participation, and so on are
included.

The Directive requires that surface water (i.e., rivers, lakes, and coastal waters)
and groundwater are to be managed within the context of River Basin Management
Plans (Lanz and Scheuer 2001; WWEF 2001). All waters are to be characterized
according to their biological, chemical, and hydromorphological characteristics.
These parameters are to be compared with an assessment of waters unmodified by
human activity and classified according to different categories of ecological status.

>

All waters are required to meet “good status,” except where specific derogations
apply. Member states are to achieve these objectives through the development of
the River Basin Management Plans, which shall integrate existing EU measures to
protect the water environment and identify all remaining human pressures, which
may result in a failure to achieve “good status” (Griffiths 2002). Member states are
required to establish their own programs for each river basin that spell out the mea-
sures by which they intend to achieve the objectives of the Directive (Chave 2001).
Hence, the Water Framework Directive allows significant flexibility on the detailed
regulations that member states might adopt.

The Directive (Bloch 2001) seeks to cluster water-protection measures within a
common rule framework. It is intended not to affect adversely rules that are already
established at either the EU or the international level (e.g., on nitrates or urban
wastewater treatment). Conversely, it seeks to set them in a broader, integrated con-
text to enhance implementation results, not only for those issues newly addressed
in the Framework Directive, but also in older legislation (Farmer and Wilkinson
2001). Potentially, interaction between broad framework rules and specific rule
approaches will become more apparent as implementation proceeds. This might
in the future lead member states to seek rule changes in existing directives not nec-
essarily to alter environmental outcomes and impact, but to alter the ways such out-
comes are to be achieved. Therefore, the Water Framework Directive poses some

interesting possible future interactions in relation to governance issues within the
EU.
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Overview of 