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A poor independent workman...in his separate independent
state, is less liable to the temptations of bad company, which
in large manufactories so frequently ruin the morals of the
other.

Adam Smith,

An Inquiry into the Nature and Causes
of the Wealth of Nations

83-84 (E. Cannan ed. 1937 [1776])

This Bill is a helpful measure, under which anyone can agree
with his employer that he or she is henceforth to be treated
as self-employed merely by completing a simple form....
Self-employment is one of the most obvious escape routes
from that sterile employee culture which was recently
condemned by His Royal Highness the Prince of Wales. ...
Employers will be able to employ people...without the fear
of becoming locked in by employment protection laws and
the other burdens on businesses.

91 Parl1. Deb., H.C. (6th ser.) 147 (1986)
(Michael Forsyth, M.P.)

In German Idealism and in Marx, self-consciousness, self-
determination, and self-realization qualified as the concepts
in  which the normative content of modernity was
summarized. The meaning of the prefix "self' has, to be
sure, been distorted in the wake of a possessive individualism
and under the banner of sheer subjectivity. We must give
back to this "'self” its intersubjective meaning. .. No one is
a subject who belongs only to himself.

Jurgen Habermas,
Die nachholende Revolution

35 (1990 [1988])
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Introduction: The Transvaluation
of a Real Self-Contradiction

"At least you’re your own boss.”
"To be a boss of nothing is nothing."1

Being self-employed...is for workers a less efficient substitute than
placing money in the bank is for investors.2

The notion that a worker can-and would want to—employ"
himself is a curious one. After all, given the ideological
freight of alienation3 and exploitation associated with
"employment,” why would a worker do unto himself what
capitalists do unto others?4 And even granting the
socioeconomic, epistemological, and psychological possibility
of self-employment, how does a self-employer/self-employee
differ from an other-directed employee, and why does that
difference make a difference?

Because economists and sociologists of the left and the
right have persistently treated self-employment as a black
box, the recent wave of literature devoted to counting or
commenting on the alleged growth in the number of self-
employed6 since the mid-1970s has submerged the
formulation of these vital questions. Consequently, the
deployment of an arsenal of sophisticated statistical
techniques may Dbe projecting shoddy ordnance.7
Paradoxically, then, precisely at the moment of its renewed
zenith, the category of self-employment is ripe for
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2 Farewell to the Self-Employed

dismantling.

This perception of an increase in the number of self-
employed can most adequately be studied in the context of
the contemporaneous9 proliferation of diverse forms of
employment that deviate from the modern capitalist model
of "total employment."10 Abandoning that paradigm of the
full-time, permanent, on-location, exclusive relationship of a
worker to one enterprise, the subsidiary regime embodies a
temporal casualization and physical externalization of
employment relationships.11 Whether they involve part-
time, temporary, home, leased, subcontracted, or contract
labor or self-employed workers, all of these forms effect
significant reductions in wages, fringe benefits, and the costs
of unionization by forging just-in-time work forces.12 In the
case of firms most blatantly intent on realizing these cost
savings, "the self-employed workers were former employees
who were asked back to work on a special project.”

Whereas these disemployment strategies are typically
Imposed unilaterally, regardless of the workers’ preferences,
a more subtle technique addresses the aspirations of the
mass of dependent contractors who may no longer be
satisfied with the "veritable Eden of the natural human
rights...Freedom, Equality, Property” that is the labor
market.14 Pursuing a consensual tack, some employers and
state bureaucracies have dangled before workers the prospect
of trading their merely formal independence for real
independence from the traditional other-directed workplace.
Instead of being confined to owning and negotiating the best
terms for the sale of their labor power,15 they urge workers
to take control of the circumstances under which they
transform that ability to work into actual labor. Hence the
slogan of a large temporary employment agency in France:
""Soyez propri6taire de votre travail.™'16

This book argues that the socioeconomic theory of self-
employment is rooted in a misconceptualization and that the
formulation of public policy toward the self-employed is
misguided and dysfunctional. The book begins with an
analysis of the methodological basis of the most important
mode of enumerating the self-employed, which reveals
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Introduction 3

defects so fundamental as to render the commonly used data
virtually worthless. In this connection sociologists and
economists are taken to task for their penchant to count
before knowing what it is they are studying (see chapter 2).
Chapter 3 develops a class-rooted analysis of self-
employment focusing on the latter’s hybrid character, which
makes it, at least as an ideal type, extraterritorial to capitalist
production.  The question of economic and personal
independence—the holy grail of self-employment-forms a
crucial link in this discussion. Chapter 4 is devoted to
several currently prominent substantive aspects of the self-
employed: where they work, how much they earn, and what
inferences can be drawn from the dramatic rise in the
number or share of self-employed women. In chapter 5 the
relationship between self-employment and unemployment
and the legislative and judicial revaluation it is undergoing
are examined. Underlying this change is an appreciation of
the self-employed as tendentially overlapping with the
dependent employed population. Contrary to the claims of
some researchers that the official statistical account of self-
employment is flawed because it ignores those who have
incorporated (themselves), an examination of tax, pension,
and corporation law in chapter 6 explains why this approach
cannot save the thesis of a renaissance of the self-employed.
The last chapter offers a political-economic explanation of
the need to dismember the category of the self-employed and
to redistribute its constituent parts to the capitalist and
working classes, where they objectively-and increasingly
subjectively-belong.

NOTES

1. Bernard Malamud, The Assistant 30 (n.d. [1957]).

2. Daniel Fischel, Labor Markets and Labor Law Compared with Capital
Markets and Corporate Law, 51 U. Chi. L. Rev. 1061, 1066 (1984).

3. The locus classicus of the discussion of alienated labor and self-alienated
workers in capitalist societies is still Karl Marx, Okonomisch-philosophische
Manuskripte (Erste Wiedergabe), in 1:2 Karl Marx [&] Friedrich Engels,
Gesamtausgabe (MEGA) 187, 234-47 (1982 [1844]). For a brief discussion
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4 Farewell to the Self-Employed

of the results of an empirical study of alienation among farmers in the
process of becoming subordinated to agribusiness capital, see William
Heffeman, Social Dimensions ofAgricultural Structures in the United States,
12 Sociologia Ruralis 481,487-88 (1972). Self-employment should not be
confused with so-called autonomous activities standing outside the sphere of
commodities and exchange, which have figured prominently in Gorz’s recent
work. See, e.g., Andre Gorz, Allocation universelle: version de dmite et version
de gauche, 41 La Revue nouvelle 419, 424-26 (1985); Andrf Gorz,
Metamorphoses du travail (1988).

4. But see Mervyn Rothstein, From Cartoons to a Play About Racism, N.Y.
Times, Aug. 17, 1991, at 11, col. 1: '"I had this boss who was an alcoholic
jerk...and he was so bothersome and so difficult to be around that I quit and
swore | was never going to work for anybody else again; | was going to be
self-employed™ (quoting Lynda Barry).

5. That these terms-instead of the drab past participle self-employed-have
never caught on, may have to do with embarrassment at the starkness of the
paradox that they express.

6. For an international overview, see Thomas Hagelstange, Die
Entwicklltng von Klassenstrukturen in der EG and in
Nordamerika (1987).

7. Perhaps the best example is an older effort by Stanley Lebergott,
Manpower in Economic Growth: The American Record since 1800,
at 364-84 (1964), who devotes twenty pages to his statistical methodology
without ever discussing what defines the self-employed--other than *being
one’s own boss...sitting under one’s own fig tree and having no one to say
him nay." Id. at 30. Waithin a much briefer quantitative compass, even
Marxist sociologists unthinkingly identify the self-employed with the
"independent petty bourgeoisie.”” See, e.g., Albert Szymanski, Class
Structure: A Critical Perspective 164-66 (1983). See also Joachim
Bischoff et al., Jenseits der Klassen? Gesellschaft und Staat im
SpAtkapitalismus 81-84 (1982) (uncritical acceptance of West German
census data on Selbstcmdige). The first scholarly monograph on the self-
employed to appear in the United States in thirty years, while vaguely aware
of these fundamental socioeconomic and conceptual problems, also
perpetuates this hypostatizing tradition. Robert L. Aronson, Self-
Employment: A Labor Market Perspective 2 (1991) ("ambiguity in the
definition of self-employment itself'). For further critique, see Marc Linder,
Book Review, 98 Am. J. Soc. ___ (1992).

8. As Aronson, Self-Employment at 26, observes, whereas the earlier
literature stressed the irrationality of self-employment, those writing in the
1980s, impressed by the apparent increase in self-employment and thus
viewing it in the most favorable light, have reached for a rational motivation
and located it in nonpecuniary advantages such as control and time flexibility,
which Aronson characterizes as exercises in circularity.
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9. On the evolution of the temporary employment regime, see Mack Moore,
The Temporary Help Service Industry: Historical Development. Operation, and
Scope, 18 Indus. & Lab. Rel. Rev 554 <1965)

10. See Jean-Jacques Dupeyroux, Et maintenant7 D roit SOCIAL, July-Aug.
1981, at 486; Efren Cordova, From Full-time Mage Employment to Atypical
Employment: A Major Shift in the Evolution of Labour Relations? 125 Int’L
Lab. Rev. 641 (1986); Robert Moberiey. Temporary, Part-Time, and Other
Atypical Employment Relationships in the United States. 38 Lab LJ 689
(1987).

11. See U.S. General Accounting O ffice, Workers at Risk: Increased
Numbers in Contingent Employment. Lack Insurance, Other
BENEFITS (HRD-91-56, Mar. 1991). Rising Use of Part-Time and Temporary
Workers: Who Benefits and Who Loses? Hearing Before a Subcomm of the
House Comm. on Govtl Operations. 100th Cong., 2d Sess 137-38 (1988)
(statement of R. Dillon).

12. See id. at 37 (statement of A. Freedman); Richard Belous, The
Contingent Economy: The Growth of the Temporary. Part-Time
and Subcontracted Workforce 31 (1989); Peter Kilbom, Part-Time
Hirings Bring Deep Change in U.S. Workplaces, N Y. Times, June 17, 1991, at
A, col. 6; Anthony Millican, IRS Auditing Harbor Trucking Firms Cher Status
of Drivers, LA. Times, Aug. 30, 1991, at B3, col. 3 (NEXIS).

13. Rising Use of Part-Time and Temporary Workers at 20 (statement of Janet
Norwood, Comm’r, U.S. Bureau of Labor Statistics). See also BNA
Pensions & Benefits Daily, Aug. 28, 1991 (NEXIS) (laid-off employees
returning as ‘“consultants™ without benefits).

14. 1 Karl Marx, Das Kapital, republished in 115 Karl Marx [&]
Friedrich Engels, Gesamtausgabe (MEGA) 128 (1983 [1867]). Of
""Bentham," that is, egotism, they’ may not have tired.

15. Although often regarded as Marxist jargon, the term labor power
(Arbeitskraft or Arbeitsvermogen) was commonly used in legal and economic
discourse in Germany in the nineteenth century. See, e.g., 1 Annalen des
Konigl. SSchs. Oberappellationsgerichts, No. 44, 1 Apr. 1859, at 130, 132
(1860) ('Bei eintretender Entlassung und Vorenthaltung der Gegenleistung
wird derselbe in der Regel genothigt sein, seine Zeit und Arbeitskraft zu
anderweitigem Erwerbe zu benutzen'). For earlier use in the same sense
without a source, see 1 Jacob Grimm & Wilhelm Grimm, Deutsches
WOrterbuch 543 col. 2 (1854). When writing in English, Marx used the
term labouring power. See Karl Marx, Value, Price and Profit, in 11:4,
text. pt. 1 Karl Marx [&] Friedrich Engels, Gesamtausgabe (MEGA)
383, 411 (1988 [1865]).

16. Dupeyroux, Et maintenant? at 486.
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Methodology

Certainly there would be some advantage in clarity deriving from
greater emphasis on the distinction between the self-employed and

wage and salary workers. .. Occasionally, even persons quite
familiar with labor force concepts seem to forget what they
include.l1

Count First and Ask Questions Later-
or, No Enumeration without Cogitation?

It is well-known that the first theoretical activity of
Understanding, which still wavers halfway between sensuousness
and thinking, is counting. Counting is the first free theoretical act
of Understanding of the child}

Enumeration demands kinds of things or people to count.
Counting is hungry for categories. .. What could be more
inevitable than the class struggle about which Marx hectored us.
Yet the social classes are not something into which a society is
intrinsically sorted. On the contrary, it is the early nineteenth-
century counting-bureaucracies that designed the class structure in
terms of which we view society. [BJureaucrats...designed easily
countable classifications into which everybody had to fall--and
thenceforth did.3

Quantitative studies of self-employment are a case study in
unself-conscious "concept-laden perception.”4 Although at
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8 Farewell to the Self-Employed

times conceding that "[tlhe meaning and measurement of
self-employment is itself something of an enigma,”5 the
empirical literature neglects to conceptualize that puzzle.6 Its
procedures reveal no effort that even remotely resembles
decoding. To the extent that the surveys generating the raw’
data rest on the same unreflective methodology underlying
the explanatory loop into which the refined numbers are fed
back, the system becomes immune to disconfirmation.

To be sure, self-employment hardly represents the first
instance of social scientists’ counting a group that they have
not bothered to define or to conceptualize. Yet empirical
research founded on the assumption that everyone knows a
self-employed person on sight7 or through introspection
carries with it special methodological and substantive perils.
These derive from the fact that self-employment itself
belongs to that class of social forms of “pseudo-objectivity
(and thus pseudo-legitimacy) that agents unwittingly impose
on their social relations and whose proper characterization
requires a special sort of critical theory."8 The appearance
of a self-employing and self-exploiting worker-capitalist is
both incongruous and reflective of reality-a false reality that
Is necessarily generated by the reification arising from the
need to process the anomaly of the ownership and control of
the means of production by the person working on them in
a society in which the two are categorically assigned to two
different classes.9 The resulting "economic mysticism"10 is
both reality and a distortion of reality. Although it may be
true that "[a] man who can explain mirages does not thereby
cease to see them," 11 social scientists have not even conceived
of self-employment as requiring social theorizing.

Isolated voices of protest have alerted colleagues to the
problematical character of this cavalier empirical
methodology-if not of the concept of self-employment itself.
Thus, one social scientist, then in the employ of the British
Department of Employment, argued that statistics on self-
employment "are not designed to serve anyone’s purposes,
with the self-employed category being merely the °residual’
group left over once employees were identified. [TJhey dont
serve lawyers’ interest in the master-servant dichotomy."12
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Economists and sociologists interested in entrepreneurial
activity and social stratification, respectively (that s,
investment and ownership of the means of production), are
said to be similarly ill served.13 Hoping to overcome this
tradition, this social scientist proposes as empirically
operationalizable desiderata both a "refined classification of
different types of self-employment™ on a continuum from
nominal self-employment to the entrepreneurial small
business owner-manager and a reliable rule of thumb to
distinguish employees, nominally self-employed labor-only
subcontractors, and one-person businesses. 4

An empiricist has attacked the assumed "identity between
entrepreneurship and self-employment"” because the two "are
conceptually distinct and have been muddied by the lack of
measures that would distinguish those who innovate from
those offering labor directly rather than through an
intermediary, such as an employer."%5 He, too, pleads "for
empirical research to distinguish...those who simply wish to
sell their labor on the best terms under the
circumstances"16--presumably in order to eliminate them
from the ranks of the self-employed.

Ironically, by way of contrast, Marxist sociologists who
trivialize the conceptual defects as mere taxonomic "slippages
between concepts and measurements” while conceding the
need "to investigate such internal differentiation and
proletarianization tendencies"17 seem prepared to proceed
with  theoretical elaboration based on thoughtless
enumeration. At such a juncture in the research process, it
Is therefore appropriate to open the black box in order to
observe the chaos that prevails at the point of data collection.

The Origin of the Term Self-Employed

There is now a regular association of employment with work. For
most people of working age, it is widely believed, to be not
employed is to be not working. .. So prepotent is this idea that
even those people who work on their own account, as independent
craftsmen, consultant professionals, freelances, contractors, owner-
occupier farmers and so on, are said to be self-employed. A legal
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10 Farewell to the Self-Employed

fiction, of an employer who employs himself, is invented to conform
to the predominant idea that all work is employment.18

If the woman on the street or the man on the Clapham
omnibus were asked today to state spontaneously what self-
employed means, the answer might be something to the
effect: "Working on your own, working for yourself.” Eliciting
exactly what that means and how it differs from Wworking for
someone else,”would doubtless require an extended dialogue.
Tracing the rise and diffusion of such terms and their
incorporation into a community’s lexicon may shed light on
the timing, frequency, intensity, and spread of, and general
familiarity with, the underlying phenomena. Socioeconomic
conceptualizations such as employment and self-employment,
as Marx and Raymond Williams have explained, both reflect
and distort reality. Although the American self-employment
captures the twofold character of the ideology more
poignantly19than the preferred English term, working on own
account, it is the meaning attached to the term rather
than the precise lexical identification that is at issue.22
Lexicographers, who missed the dating of the printed use of
the word by at least three decades, perversely did not
introduce "self-employed” until the group’s decline was
established and its fall forecast.Z3 Yet there was a logic to
this belated recognition: by delaying acceptance until the core
of the independent workers was hollowed out by the
consolidation of an economy dominated by oligopolistic
capitals,24 dictionaries  unwittingly underscored the
increasingly ideological motif of "self-employment.”

Internationally, the great national census bureaucracies
could not generate convergence toward a uniform
terminology until they evinced an interest in the underlying
phenomenon of socioeconomic class.% This they did not do
until the end of the nineteenth century,26 when the national
governments in the three leading European capitalist
countries, Germany (in 1882), England (in 1891), and
France (in  1896), introduced a tripartite class
taxonomy-employer, employee, and "worker on own account”
(Selbstdndige or travailleurs isoles)Z into their censuses of
population. 9 In the United States, the Bureau of the Census
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(BOC) did not begin collecting usable data on class until
1940, in spite of the fact that as early as 1869, the economist
Francis Walker, who was to become the superintendent of
the census the next year, published an article in the popular
press calling for such an enumeration:

It is undoubtedly very interesting and amusing for gentlemen of
leisure, to take down the ponderous volumes of the census, and find
that there were ten submarine divers in the United States in 1860,
and five chiropodists.... But it is of a great deal more consequence
that the statesman and the economist be able to ascertain...how
many...are working for themselves, and sharing in the profits of
business, and how many are dependent upon stipulated wages. The
greatest social and industrial questions of the day connect
themselves with this.3

The U.S. Census of Population did not begin collecting
data on those "Working on Own account™ until 1910,3Lwhich,
however, because of their poor quality, were never
published.2 In its "Instructions to Enumerators" that year,
the BOC also delineated the group residually:

Persons who have a gainful occupation and are neither
employers nor employees are considered working on their own
account. They are the independent workers. They neither pay nor
receive salaries or regular wages. Examples of this class are:
Farmers and owners of small establishments who do not employ
helpers; professional men who work forfees and employ no helpers;
and, generally speaking, hucksters, peddlers, newsboys, bootblacks,
etc., although it not infrequently happens that persons in these
pursuits are employed by others and are working for wages, and in
such case should, of course, be returned as employees.

The precise class focus on those whom sociologists have
taken to calling the "pure petty bourgeois"3} is remarkable.
It avoids the trap of labeling as self-employed small (or even
large) employers, whose livelihoods depend on the
exploitation of others’ labor. The emphasis on the apartness
or isolation from the relationship of wage labor captures
more of the essence of the socioeconomic position occupied
by such persons than does the later-and ideologically more
freighted-term self-employed. Yet its limitations become
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12 Farewell to the Self-Employed

evident in the light of the BOC’s insistence on a formalistic,
spatially defined class framework: "[A] washerwoman or
laundress who works out by the day is an employee, but a
washerwoman or laundress who takes in washing is either
working on own account, or, it may be, an employer.”%

Although the censuses of population asked questions
concerning class of worker from 1910 forward, the BOC did
not publish the data until 1940.3 The BOC had originally
planned to publish separate data for employers and "own-
account workers...who employed no helpers." Ultimately,
however, it combined the two categories because
enumerators had "failed to distinguish properly between
them."37

The first usage of self-employment, according to the
Oxford English Dictionary (OED), dates back to 1745, but the
expression was not used in its current and relevant sense.38
The OED lists as the first use of self-employed a question
propounded by a member of Parliament in 1947 as to "why
persons who would qualify otherwise for the extra cheese
ration are ineligible if they are self-employed."® When Noah
Webster published his A Dictionary of the English Language
in 1828, he did not include an entry. Neither did the twelve-
volume The Century Dictionary and Cyclopedia of 1911.40
Two decades later, the second edition of Websters New
International Dictionary o fthe English Language4l finally listed
(without definition) the currently unusual "self-employer"42
along with "self-employment."43 By the 1960s, Webster$ Third
New International Dictionary of the English Language at last
included "self-employed"44 as "earning income directly from
one’s own business, trade, or profession rather than as a
specified salary or wages from an employer."4% Why other
large dictionaries continued to omit the word46 is unclear
since it met the traditional criteria for inclusion 4/ By the
1970s, The Random House Dictionary ofthe English Language
was tracing "self-employed” to the years 1945-50.48 A decade
later, Websters Ninth New Collegiate Dictionary narrowed the
origin to 1946.49 Although unidentified,%0 that source turned
out to be a brief reference in the New Republic to benefits
to which "self-employed veterans" were entitled.51
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Several early uses,®2 antedating those traced by
lexicographers, served to define the universe of covered
workers under ameliorist social legislation. The tentative
draft of a health insurance act submitted by the American
Association for Labor Legislation in 1916 included a
provision for voluntary insurance of "[s]elf-employed persons
whose earnings do not exceed $100 a month on average."53
When California enacted its workers’ compensation statute
in 1917, it treated as employees working members of
partnerships who received wages irrespective of profits, and
then established a procedure to resolve insurance issues
concerning "self-employing persons."54  The first state
unemployment compensation statute in the United States,
enacted in Wisconsin in 1932, in an apparent attempt to
mark off those whose attachment to the wage-earning labor
force made it reasonable to expect their employers "to build
up a limited reserve for unemployment," deemed ineligible
for benefits any employee "[i]f he is ordinarily self-employed,
but has been temporarily (for not more than five months)
employed in an employment subject to this chapter and can,
at the termination of such temporary employment,
reasonably return to this self-employment.

A landmark study in the 1920s by the National Bureau of
Economic Research (NBER) of the growth of unions was
confronted with an embarrassing lack of data when, in
seeking to calculate the degree of organization, it discovered
the absence of an appropriate denominator encompassing
only wage earners. Other scholars sifting through the data of
the censuses of 1900 and 1910 had applied various criteria to
crystallize out what they called "independent™ workers (such
as farmers, entrepreneurs, and professionals)5/ Later,
economists and statisticians began reserving the term
"independent workers" for entrepreneurs without
employees.38 The NBER study, carrying on the tradition of
making "arbitrary decisions,” segregated out employers and
"self-employed.

A second, even more urgent, need for data on the self-
employed arose in connection with the enactment of social
security legislation in 19358 Because old-age benefit

r*r»nnl(> Original from
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) o 2012-04-17 16:17 GMI / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

14 Farewell to the Self-Employed

payments were keyed to wages for "employment” performed
"by an employee for an employer,"6l those who fell into
neither group had to be subtracted from the estimated
number of covered workers& The Committee on Social
Security of the Social Science Research Council
commissioned Wladimir Woytinksy to work up such data.
Woytinksy, who in the 1920s had compiled a massive
international comparative statistical work from a socialist
class perspective, pointed to the need to collect data "on
the shiftings of workers from wage or salaried work, i.e. from
dependent work, to proprietary or independent pursuits."64
Like his predecessors, Woytinsky was unable to disentangle
within the "independent workers™ employers on the one hand
and those "working on their own account without employees,"
that is, "self-employed persons,"& on the other.

Continued dissatisfaction with the lack of census data on
"the so-called self-employed,"& especially in connection with
efforts during the Great Depression to create
macroeconomic national accounts that lent themselves to
Keynesian policies to overcome mass unemployment67 led
the BOC to initiate monthly household surveys in 1940 that
finally collected data on "the self-employed class."688 The
popularization of the expression self-employed in the
immediate post-World War 1l period may have been
associated with the inception of BOC’s Current Population
Survey (CPS) in 19478 and especially with the so-called Gl
Bill of Rights. That statute was well known for providing
loan guarantees to veterans for investments in businesses.
More remarkably, the act conferred readjustment allowances
on unemployed and underemployed self-employed veterans
of World War Il. Thus, any veteran who was "self-employed
for profit in an independent establishment, trade, business,
profession or other vocation" and showed net monthly
earnings of less than $100 when "fully engaged in such self-
employment.” was entitled to receive a subsidy up to $100
per month.7 In explaining this provision, which was absent
from the Senate hill, the House report justified the “equality"
of treatment as between employees and "persons not
employed by any one other than themselves" by reference to
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"pursuits which require a period of waiting before any
considerable returns may be expected."72 Undercutting all
objections to inclusion of the self-employed in the
unemployment insurance system before73and since, Congress
found that the administrative difficulties could be
overcome. /4

What is most remarkable about this congressionally
mandated sponsorship of the vocabulary and substance of
self-employment is that it firmly operated with the notion
of the self-employed as a dependent class of workers subject
to the same vicissitudes of a dynamic postwar economy7 and
as deserving of state intervention as employees.7/ That this
subversive sense did not catch on in popular rhetoric may be
explained by the contemporaneous campaign on the right to
prevent the self-employed from being "scoop[ed]...into the
voracious maw of Social Security"7 and to prohibit unions
from "forcing or requiring any...self-employed person to join
any labor or employer organization."®

The BOC retained the "working on own account"
language through the 1940 census,8 modifying it to "In OWN
Business" in 1950.81 The gradualness of the linguistic
transition to self-employment is shown by the curious fact that
the data collection (input) and result (output) terms were
disjointed in 1950: while the schedule did not ask
respondents whether they were "self-employed” but rather
whether they were "in OWN business,"” the answers were
published as referring to "Self-employed workers.”  Whether
this terminological conflation served to identify in the public
mind operating a business with "employing" oneself is
unclear. In any event, not until the 1960 census were
respondents themselves directly asked whether they were
"self-employed in own business, professional practice or
farm."8 By the time of the following censuses, self-employed
finally achieved the status of the hegemonic public term.8
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16 Farewell to the Self-Employed

What You See Is What You Conceived:
The Current Population Survey

There is a sense in which many of the facts presented by the
bureaucracies did not even exist ahead of time. Categories had to
be invented into which people could conveniently fall in order to
be counted.®

[FJacts do not owe their origin to an act of authorship. [T]he first
person to find and report a particular fact has not created the fact;
he or she has merely discovered its existence. ... Census-takers, for
example, do not "create” the population figures that emerge from
their efforts; in a sense, they copy these figures from the world
around them.8

Since virtually all analyses of self-employment are based
on the data generated by the CPS, it is crucial to examine
the specific question that is supposed to elicit that
information. When the BOC gathers data on the self-
employed, it does so from the perspective of class-that is,
“class of worker."87 How similar is the BOC approach to
those prevailing in academic sociological circles? According
to two influential Marxist sociologists, "[a] self-employed
person...earns an income at least in part through his or her
own labor but not by selling his or her labor power to an
employer for awage.  One problem in operationalizing this
class-based definition is that although the BOC defines
"[s]elf-employed persons™ as "those who work for profit or
fees in their own business, profession or trade, or operate a
farm,"® it does not screen responses to sort out active
owner-managers from the passive drawers of profit. In fact,
apart from obvious and gross inconsistencies such as a self-
identified government employee’s responding that he is self-
employed, neither the interviewer on the spot nor the BOC
after the fact probes into or challenges respondents’ replies
to the question relating to "class of worker."

The question as to class of worker that is put to
approximately 70,000 households monthlyQis the last part of
a five-part question labeled: "23. DESCRIPTION OF JOB
OR BUSINESS."a The first part of the question that the
interviewer propounds to the respondent® reads: "23A. For
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whom dicL.work? (Name of company, business, organization
or other employer.)  Following three further parts directed
at the nature of the business or industry, the kind of work,
and the activities or duties of the job, the interviewer asks
the class-of-worker question:

23E. Was this person

An employee of a PRIVATE Co, bus., or individual for
wages, salary or commission].

A FEDERAL government employee

A STATE government employee

A LOCAL government employee

Self-empl. in OWN bus., prof. practice, or farm

Is the business incorporated? {Yes
{No

Working WITHOUT PAY in fam. bus. or farm%

Although these questions appear straightforward enough,
the empirical world is full of surprises and oddities, so the
BOC equips its fieldworkers with a thick manual, a number
of pages of which are devoted to the question at hand, to
help them deal with the unusual and unexpected. But before
it proceeds to the convolutions of reality, the Interviewer’
Manual seeks to make the interviewer’s work easier by
means of the following instruction:

Item 23E can frequently be filled from information already given
for items 23A-D. However, if there is any doubt at all, ask the
necessary questions to ascertain the facts. Utilize the ""Who Pays"
criteria, that is, record the class of worker category according to
who pays the person’s wages or salary. For persons paid by check,
the employer’s name will usually be entered on the check.%

The instruction seems to suggest that the preferred or
presumptive or at least a common method of identifying the
self-employed is not based on self-reporting at all; instead,
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18 Farewell to the Self-Employed

interviewers are encouraged to use their powers of
deduction. Precisely how an interviewer could conclude that
a respondent is self-employed based on the name and kind
of business, kind of work, and nature ofjob is unclear-unless
the respondent specifically stated in answer to question 23A
that she worked for "herself."% It is instructive to examine
the possible results of a response that she worked as a
cosmetologist at a business called The Herr Doctor.
First, the BOC defines "business™ very generously:

A business exists when one or more of the following conditions is
met:

* Machinery or equipment of substantial value in which the person
has invested capital is used by him/her in conducting the business.
Hand rakes, manual lawnmowers, hand shears, etc., would not meet
the criterion of substantial value; however, if a business or service
is publicly advertised...consider it a business even if the invested
capital is not of substantial value.

» An office, store, or other place of business is maintained.

e There is some advertisement of the business or profession by:
—listing it in the classified section of the telephone book
-displaying a sign

-distributing cards or leaflets or otherwise publicizing that
a particular kind of work or service is being offered to the
general public.97

Within this capacious framework, it comes as no surprise that
even if he or she is a sixteen-year-old full-time school child
working only a few hours per week, "a paperboy/girl has
his/her own business"®8and will be reported as a full-fledged
self-employed person—provided that the publisher imposes
the risk of nonpayment (by the subscriber) on the child.®
Given this extensive latitude, no inference could logically
be drawn as to whether the cosmetologist (1) owned the
business and worked there alone or with employees, (2)
really worked there at all or merely lived on the profits
created by the employees, (3) was an employee of the
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business, or (4) ’rented a chair’ there, being treated by the
owner as self-employed regardless of how she viewed
herself.10 The "™Who Pays™ criterion, finally, appears
calculated not only to befog the distinction between
employees and self-employees but also to mislead as to which
of two entities might be the real employer of an
uncontroverted employee.10l

After this interlude, the Manual continues with "Cautions
regarding class-of-worker entries":

Report employees of a corporation as employees of a private
employer.... Do not report corporation employees as owning their
own business even though they may own part or all of the stock of
the incorporated business. If a respondent says that a person is
self-employed, and you find that the business is incorporated, mark
"I'" for the "'Is the business incorporated?' circle.1®

A literal reading of this instruction suggests that no one
would ever be classified as an incorporated self-employed
unless the respondent intoned the talismanic word, self-
employed. The intent of this instruction may have been to
prevent the classification of people such as the president of
General Motors (and of smaller corporations) as self-
employed,1Bas well as to avoid involving the interviewers in
complicated issues of corporation and securities law. Yet
even on its face, it is a singularly inept and perverse method
of identifying the incorporated self-employed.1%

The directive issued as to partners is similarly puzzling.
First, a blanket rule is set forth that "two or more persons
who operate a business in partnership should be reported as
self-employed in own business."1 Thus, even if the
respondent is one among hundreds of partners in a rigidly
hierarchically managed firm, she would automatically be
listed as self-employed without having to utter the magic
word. Then the interviewer is required to ask whether the
business is incorporated.”  How the interviewer would know
an ’incorporated partnership’when she saw one, the Manual
does not explain.

The instructions relating to several specific occupations
also raise questions as to the meaningfulness of the survey
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2 Farewell to the Self-Employed

results. That housecleaners, launderers, cooks, cleaning
persons, and baby-sitters employed in other people’s
households are peremptorily excluded from the class of self-
employed107 is a surprising stroke of substantive economic
realism.18B Yet by virtue of answering "herself to question
23A, a respondent could evade this restriction-and join the
tens of thousands of self-employed reported for these
occupations. Another substantive intervention involves the
directive to record as self-employed "persons who own a sales
franchise and are responsible for their own merchandise and
personnel.""™ Because the Manual does not spell out what
such responsibility entails, it is difficult to imagine either that
the interviewer knows on her own or that nationally uniform
reporting can result. In any event, the directive suggests that
sales franchisees may be recorded as self-employed without
their direct self-identification or any probing into the details
of their relationship with the franchiser.

Finally, the Manual expressly instructs the interviewers
that "[pjeople who sell Avon and Tupperware
products...because they are not considered employees of
those companies...are self-employed."110 The elusive passive
voice of the directive appears to suggest that the sellers are
not considered employees by those companies. By this
substantive intervention the Bureau of Labor Statistics (BLS)
and BOC are, without justification, helping to consolidate the
public relations gains secured by these companies in their
efforts to evade payment of employment taxes for their low
paid workers.1 This hands-off attitude toward self-
identification stands in sharp contrast to an instruction to
enumerators at the 1910 Census of Population. Then even
lawyers and doctors were excluded from the "employee"
category only if they "in their work, are not subject to the
control and direction of those whom they serve." 12

Against the background of all these defects, it is hardly
surprising that when questions were raised as to whether the
CPS questionnaire was adequately designed to elicit accurate
responses to the class-of-worker questions, one of the
managers of the CPS conceded that the question might be
conceptually flawed.113
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NOTES

1. Joseph Phillips, The Self-Employed in the United States 8 (1962).

2. Karl Marx, Die Verhandlungen des 6. rheinischen Landtags. Erster Anikei:
Debatten iiber Prefifreiheit und Publikation der Landstandischen
Verhandlungen, Rheinische Zeitung, May 5, 1842, Beiblatt, at 1, col. 1,
reprinted in 1:1 Karl Marx [&] Friedrich Engels, Gesamtausgabe
(MEGA) 121, 122 (1975).

3. lan Hacking, Biopower and the Avalanche of Printed Numbers, 5
Humanities in Society 279, 280 (1982).

4. Harold Brown, Perception, Theory and Commitment: The New

Philosophy of Science 85 (1979 [1977]).
5. Aronson, Self-Employment at xi.

6. Although Aronson completes this sentence with the phrase, "as readers of
this study will discover,” he never explores the subject-notwithstanding
references to '[(Questions about the degree of independence of some
individuals reported...as self-employed.”™ Id. at 140.

7. Unjustifiably so since thirty-eight per cent of employers from any one of
which workers received all their income (amounting to at least $10,000
reported on Form 1099-MISC) misclassified their workers as independent
contractors. See U.S. General Accounting Office, Tax
Administration: Information Returns Can Be Used to ldentify
Employers Who Misclassify Workers 4-5 (GGD-89-107, Sept. 25,1989).
In light of the significant cost reductions accruing to employers who succeed
in converting their employees into self-employees, it is plausible that many
such employers know full well that their workers are not self-employed. A
simpler strategy still is not to report such transactions at all. See idem, Tax
Administration: Missing Independent Contractors’ Information

Returns Not Always Detected (GGD-89-110, Sept. 1989).

8. Julius Sensat, Reification as Dependence on Extrinsic Information 3
(unpub. MS, 1991).

9. See infra ch. 3.

10. Julius Sensat, Methodological Individualism and Marxism, 4 Econ. &
Phil. 189, 203-207 (1988).

11. G. Cohen, Karl Marx and the Withering Away of Social Science, in Marx,
Justice, and History 288, 294 (Marshall Cohen et al. ed. 1980 [1972]).

12. Catherine Hakim, Self-Employment in Britain: Recent Trends and Current
Issues: 2 Work, Employment & Society 421, 424 (1988).

by Google Original from

UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) o 2012-04-17 16:17 GMI / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

2 Farewell to the Self-Employed

13. 1d.

14. 1d. at 445.

15. Aronson, Self-Employment at 21 n.3.
16. 1d. at 28.

17. George Steinmetz & Erik Wright, Reply to Linder and Houghton, 96 Am.
J. Soc. 736, 738, 739 (1990).

18. Raymond Williams, The Year 2000, at 85 (1983).

19. As do the German Arbeitgeber and Arbeitnehmer vis-"-vis employer and
employee. For positive valuation of the German terms as opposed to capital
and labor, see Arthur Perry, Principles of Political Economy 183
(1891).

20. Even as late as World War Il, Beveridge, in his report that crucially
contributed to the expansion of the social insurance system in Britain under
the Labour government, used the terms "persons working on their own
account™ and "independent workers" rather than self-employed. Wilttiam
Beveridge, Social Insurance and Allied Services 126,53 (Cmd. 6404,
1942). The expression was also current in the United States in the
nineteenth century: "[T]he laboring class here...have a small capital, which,
if they saw fit, they might employ in establishing themselves in business on
their own account...thus ceasing to work for Wages."” Francis Bowen,
American Political Economy 179-80 (1969 [1870]). French economists
also used it: "'[L]es travailleurs industriels se divisent en deux classes, celle de
entrepreneurs qui travaillent pour leur propre compte, et celle de ouvriers qui
louent leur travail aux entrepreneurs." 1 Henri Storch, Cours
D’fccoNOMIE POLITIQUE 277 (J. B. Say ed. 1823 [1815]). The French
translation of Das Kapital, which, according to Marx, possessed a scientific
value independent of the German original, contains a passage-without a
parallel in the German-referring to 'petits producteurs independents,
travaillant &leur compte.” Karl Marx, Le Capital, republished in 11:7
Karl Marx [&] Friedrich Engels, Gesamtausgabe (MEGA) 678 (1989
[1875]).

21. The only major American dictionary to capture even part of the
socioeconomic essence of 'self-employed™ defines it as '‘[e]arning and
directing one’s own livelihood, working for oneself, rather than an employer."
American Heritage Dictionary of the English Language 1176
(1969). One modem British dictionary defines ''self-employed" with the
emphasis on independence: "working independently in one’s own business."
Chambers 20th Century Dictionary 1177 (1987).

22. On the evolution of the underlying concept in economic theory before the
use of the term self-employment, see infra ch. 3.
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23. See Lewis Corey, The Crisis of the Middle Class 112-50 (1935);
Sumner Slighter, The Challenge of Industrial Rei”™ tions: Trade
Unions, Management, and the Public Interest 1 (1947); Franqoise
Bouriez-Gregg, Les Classes sociales aux £tats-Unis 28-29 (1954);
Joseph Phillips, The Self-Employed in the United States 1,3 (1962).

24. On the ideology of independence in the nineteenth century, see Daniel
Rodgers, The Work Ethic in Industrial America, 1850-1920, at 30-
43 (1978).

25. lan Hacking, The Taming of Chance 3 (1990), fails to reflect on the
possibility that bureaucrats became interested in collecting data on classes
because the latter’s objective existence had turned into a subjective problem
for the state or that classes became self-conscious without the prior
intercession of national census bureaus: "Marx read the minutiae of official
statistics.... One can ask: who had more effect on class consciousness, Marx
or the authors of the official reports which created the classification into
which people came to recognize themselves?' As an example of how
“counting...creates new ways for people to be,” Hacking argues that after
factory inspectors had fmished their reports, ""the owner had a clear set of
concepts about how to employ workers according to the ways in which he was
obliged to classify them." lan Hacking, Making Up People, Reconstructing
Individualism: Autonomy, Individualists, and the Self in Western
Thought, 222, 223 (T. Heller ed. 1986). At one point, however, Hacking
does differentiate himself from the static nominalist (such as Hobbes), who
"thinks that all categories, classes, and taxonomies are given by human beings
rather than by nature and that these categories are essentially fixed
throughout the several eras of humankind.”" Instead he aligns himself with
a more plausible ""dynamic nominalism,” which claims "'not that there was a
kind of person who came increasingly to be recognized by bureaucrats or by
students of human nature but rather that a kind of person came into being
at the same time as the kind itself was being invented. In some cases...our
classification and our classes conspire to emerge hand in hand, each egging
the other on.' Id. at 228. He envisions two vectors: (1) "labeling from
above, from a community of experts who create a ’reality’ that some people
make their own™ and (2) "autonomous behavior of the person so labeled,
which presses from below, creating a reality every expert must face.” Id. at
234. As a result, "numerous kinds of human beings and human acts come
into being hand in hand with our invention of the categories labeling them."
Id. at 236.

26. In 1831, the British census for the first time divided [t]he agricultural
class™ into "‘families of Occupiers of land who employ labourers,”™ "of
Occupiers who do not employ Labourers,” *"and of Agricultural Labourers,"
"the two first of these distinctions being deemed more generally illustrative
of the grade and condition of those under whose care the soil is cultivated,
than the number of acres occupied, or the amount of rental.” 1 Abstract
of the Answers and Returns: Enumeration Abstract ix (1831).
"Masters™ and ""Workmen'* outside of agriculture were returned together. Id.
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at xiii. Although the census of 1841 discontinued the collection of data on
agricultural employers and nonemployers, the practice was resumed in 1851,
at which time an "imperfect” return of masters in trades was also published:
"Many persons, who have no men in their employ, work on their own account
in a small way, and call themselves masters. To this head 41,732 masters in
the return apparently belong; which includes, however, probably a certain
number of masters who employ men, but did not state their numbers.” 11:1
Census of Great Britain, 1851. Population Tables: Ages, Civil
Condition, Occupations,and Birth-Place of the People Ixxviii (1854).
The data are at id., tab. 31 at Ixxvii. The imperfection of these data was
emphasized at the next census as well. See 3 Census of England and
Wales for the Year 1861: General Report 29 (1863). For analysis of
these data, see J. Banks, The Social Structure of Nineteenth Century England
as seen through the Census, in The Census and Social Structure: An
Interpretative Guide to Nineteenth Century Censuses for
England and Wales 179, 186-91 (Richard Lawton ed. 1978) On partial
censuses already in the 1840s in some German states, see 2 Quellen zur
BevOlkerungs-, Sozial- und Wirtschaftsstatistik Deutschlands
1815-1875. Quellen zur Berufs- und Gewerbestatistik Deutschlands
1816-1875: Preubische Provinzen (Antje Kraus ed. 1989).

27. The relevant questions on the British census schedule (cols. 7-9) referred
to "Employer,” "Employed,” ""Neither Employer, nor Employed, but worker
on own account,” with the last named further defined as "independent
workers or dealers." 4 Census of England and Wales, 1891: General
Report 139, 36 (C.--7222, 1893). So many returns were marred by
intentional and unintentional mistakes-in part "dictated by the foolish...desire
of persons to magnify the importance of their occupational
condition"—however, as to make the data "excessively untrustworthy.” Id. at
36. In his otherwise interesting account of these censuses, Arthur
Marwick, Class: Image and Reality in Britain, France and the USA
SINCE 1930, at 59-63 (1980), missed the tripartite class taxonomy, confusing
it with occupational classifications.

28. The French census category included 'petits patrons travaillant seuls,”
“ouvriers h domicile,” and "ouvriers ou des employes occupes irreguli&rement
dans des maisons differentes."” REpublique Franchise, MinistEre du
Commerce, Direction du Travail, Service du Recensement
Professional, 4 R£sultats statistiques du recensement gEnfrale
DE LA POPULATION EFFECTUfi LE 24 MARS 1901: POPULATION PRfeSENTE.
REsultats gEneraux 230 (1906). W. Woytinsky, Die W elt in Zahlen:
Die Arbeit 24 n.l (1926), notes that this category may include "proletarian
elements."

29. For an analysis of the data and identification of the sources, see Marc
Linder, European Labor Arvristocracies: Trade Unionism, the
Hierarchy of Skill,and the Stratification of the Manual Working
Class before the First World War 68, 220, 269 n.155, 332-33 nn. 44-
46 (1985).
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30. Francis Walker, American Industry in the Census, 24 An.. Monthly, 689,
700 (1869).

31. The Twelfth Census expressly refrained from distinguishing employers
from employees by means of special returns on the schedule. U.S. Bureau

of the Census, Special Reports:Occupations at the Twelfth Census
xix (1904).

32. See U.S. Bureau of the Census, Thirteenth Census of the United
States Taken in the Year 1910, 4 Population: Occupational
Statistics 15 (1914).

33. U.S. Bureau of the Census, 200 Years of U.S. Census Taking:
Population and Housing Questions, 1790-1990, at 53 (1989).

34. See, e.g., George Steinmetz & Erik Wright, The Fall and Rise of the Petty
Bourgeoisie: Changing Patterns of Self-Employment in the Postwar United
States, 94 Am. J. Soc. 973 980 n.8 (1989).

35. U.S. Bureau of the Census, 200 Years at 53. For a more coherent
reconceptualization of this spatial framework, which divides the group into
two sectors—the substantively independent (such as doctors and lawyers) and
the isolated quasi-employees-see infra ch. 7.

36. See U.S. Bureau of the Census, Sixteenth Census of the United
States: 1940, 2 Population: Characteristics of the Population, part
1: United States Summary 14 (1943); Robert Jenkins, Procedural
History of the 1940 Census of Population and Housing 63 (1985).

37. U.S. Bureau of the Census, Sixteenth Census, 2 Population, pt.
1 at 14.

38. 9 Oxford English Dictionary 411 (1933); 14 Oxford English
Dictionary 908 (2d ed. 1989), citing John Mason, Self-Knowledge: A
T reatise 60 (1853 [1745]). An American edition reveals that Mason did not
use the term in an economic or occupational sense. John Mason, Self-
Knowledge: A Treatise 76 (Philadelphia 1801).

39. 14 OED at 911 (citing 445 Par1. Deb., H.C. (5th ser.) 1441 (1947)). In
fact, the previous year, the Minister of National Insurance and a member of
Parliament both spoke of 'self-employed persons™ in connection with
coverage under the national insurance bill. 419 Pari. Deb. H.C. (5th ser.)
537 (1946). From the context, they do not appear to have been coining the
term.

40. Sidney Landau, Dictionaries: The Art and Craft of
Lexicography 336 (1989 [1984]), calls it "'[t]he finest American historical
dictionary."

41. Which, according to Landau, '‘takes the prize as the largest lexicon in
English.” Id. at 64.
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42. Although the dictionary did not offer a citation, a slip bearing this entry
is in the citation file of Merriam-Webster, which Roger Pease made available
on April 22, 1991. The left-wing authors of a tripartite (“'employee, self-
employer, or employer') class analysis of the 1920 census of population
included tenant farmers "among the self-employers, along with small
shopkeepers, although the economic condition of many in both groups is
worse than the condition of many wage-eamers.” 6 Rand School of
Social Science, The American Labor Year Book 20-21 (1925).

43. Webster’s New International Dictionary of the English
Language 2269 (2d unabridged ed. 1947 [1934]).

44. Lexicographers appear to have acknowledged self-employed only as an
adjective, although it is used as a noun. Merriam-Webster has in its citation
file a source from the 1930s using the word as a substantive: "lts [social
security’s] technique cannot be readily adjusted to the problems of insecurity
confronting such large sectors of the population as the farmers, the business
men, the professional classes, and the self-employed.” Abraham Epstein, The
Future of Social Security: Needed Amendments in the Present Law, New
Republic, Jan. 27, 1937, at 373, 373. This citation was omitted from the
dictionary apparently because of a corrupt entry on the slip. Telephone
interview with Roger Pease, Apr. 22, 1991.

45. Webster’s Third New International Dictionary of the English
Language 2060 (unabridged ed. 1969 [1961]).

46. See, e.g., American College Dictionary (1963); Funk and
Wagnall’s New Standard Dictionary of the English Language
(1963); Webster’sNew Twentieth Century Dictionary (unabridged ed.
1962); Webster’s New Collegiate Dictionary (1961). "Self-employed™
finally was adopted in Webster’s Seventh New Collegiate Dictionary
784 (1965), which was based on Webster’s Third New International
Dictionary.

47. These include frequency, duration, and diversity. See Landau,
Dictionaries at 162. A possible reason for exclusion was the apparent bias
some dictionaries exhibited against overloading with self- words.

48. The Random House Dictionary of the English Language 1736
(2d ed. 1987). Although the source is not identified, the citation file is based
on the OED source for 1947. Telephone interview with Charles Steinmetz
(an editor of Random House Dictionary), Apr. 22, 1991. In the first
edition, this dictionary defined "self-employed™ as earning one’s living
directly from one’s own profession or business, as a free-lance writer or artist,
rather than as an employee earning salary or commission from another.”
The Random House Dictionary of the English Language 1294 (1969
[1966]). The hired-gun imagery is noteworthy, as is the focus on occupations
largely occupied by self-employed.

49. Webster’s Ninth New Collegiate Dictionary 1066 (1983).
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50. Roger Pease of Merriam-Webster identified it from the citation file.
Telephone interview, Apr. 22, 1991.

51. New Republic, Aug. 26, 1946, at 218.

52. One of the standard economics textbooks around World War | used the
term in a straightforward fashion, suggesting that it was not a neologism. See
Thomas Carver, Principles of Political Economy 216-17 (1919). The
most widely used English translations of Das Kapital have Marx writing (in
the 1860s) of "the self-employed worker," "self-employment of producers' and
"self-employed producers.” 1 Karl Marx, Capital 928 (Ben Fowkes tr.
1976); 2 Karl Marx, Capital 34 (1974 [1967]); 3 Karl Marx, Capital
600 (1974 [1967]). The originals (some of which have not been published
yet) and the manuscript that Engels published after Marx’s death use the
expressions "'selbstwirtschaftende Arbeiter,” "Selbstarbeit der Produzenten,”
and "'selbst arbeitenden Produzenten.” 23 Marx-Engfls Werke 790 (1962);
24 Marx-Engels Werke 41 (1963); 25 Marx-Engels Werke 614 (1964).
They can more accurately be rendered as "self-laboring,"” *self-labor," or "'self-
working producers™ (or "producers who themselves work'™). The English
translation of the first volume, which was prepared under Engels’ supervision,
comes closer by translating the term as "the labourer working for himself.”
Karl Marx, Capital:A Critical Analysis of Capitalist Production,
in 11:9 Karl Marx [and] Friedrich Engels, Gesamtausgabe (MEGA)
661 (1990 [1887]). Ironically, Marx may nevertheless have coined the term
in English. In his notebooks from the 1860s he characterized absolute
surplus value production as the formal subsumption of labor under capital
"weil sie sich nurformell von den friihren Productionsweisen unterscheidet,
auf deren Grundlage sie unmittelbar entspringt..., sei es nun daB darin die
Producer selfemploying, sei es daB die unmittelbaren Producenten
Surplusarbeit fur andre liefem mussen.” Karl Marx, Das Kapital
(Okonomische Manuskripte 1863-1865), in 11:4, text pt. 1 Karl Marx [and]
Friedrich Engels, Gesamtausgabe (MEGA) 96 (1988).

53. Comm, on Soc. Insur. of the Am. Ass’n for Lab. Legis., Health Insurance:
Tentative Draft ofan Act, 6 Am. Lab. Legis. Rev. 239, 242 (1916). The draft
was printed and circulated in December 1915. See Hace Tishler, Self-
Reliance and Social Security, 1870-1917, at 169 (1971). I. M. Rubinow,
one of the leading advocates of universal sickness insurance at the time,
referred, in the period immediately preceding the publication of the
aforementioned draft on health insurance, not to the self-employed but to
""the small independent producer or shopkeeper," such as a cobbler, tailor, or
bicycle repairer, "who often is forced to remain independent because he is
unable to obtain remunerative employment.” |. Rubinow, Standards of
Sickness Insurance. /, 23 J. Pol. Econ. 221, 233 (1915). See also I. Rubinow,
Compulsory Old-Age Insurance in France, 26 Pol. So. Q. 500, 515 (1911)
(""small independent farmers and merchants employing no hired help™). The
fact that a contemporaneous massive government compilation regarding
various social security systems in Europe consistently used terms like
"independent persons' rather than self-employed to describe those excluded
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28 Farewell to the Self-Employed

from coverage suggests that the term may not have been coined before
World War I. See 1 Twenty-Fourth Annual Report of the

Commissioner of Labor: Workmen’s Insurance and Compensation
Systems in Europe 1363 (1911).

54. 1917 Cal. Stat. ch. 586, 8§ 8(b) and 57(b); Employers’ Liability Assur.
Corp. v. Industrial Accident Comm’n, 187 Cal. 615, 203 P. 95 (1921).

55. 1931 Wis. Laws ch. 20, § 108.01(1) (Spec. Sess.).
56. 1d. § 108.04(5)(f).

57. See, e.g., Isaac Hourwich, The Social-Economic Classes of the Population
of the United States. //, 19 J. Pol. Econ. 309, 314 (1911); Carl Hookstadt,
Reclassification of the United States 1920 Occupation Census, by Industry,
Monthly Lab. Rev., July 1923, at 1

58. See, e.g., Willford King, The National Income and lts Purchasing
Power 48 (1930). David Montgomery, Beyond Equality: Labor and
the Radical Republicans 1862-1872, at 449 (1967), in analyzing the census
of 1870, includes employers, company officials, and self-employed under the
rubric "independent.”” By way of contrast, the British census of 1841
restricted the term “independent' to those who did not work at all but *who
support themselves upon their own means without any occupation.”
Abstract of the Answers and Returns: Occupation Abstract,

M.DCCC.XLI, Pt. I: England and Wales 8 (1844).

59. Leo Wolman, The Growth of American Trade Unions 1880-1923,
at 75 (1924). The two were lumped together since the census offered no way
to separate them. Since Wolman uses 'self-employed™ in a very unself-
conscious manner, it seems unlikely that he was coining the term. Abraham
Epstein, Insecurity: A Challenge to America 5 (1933), referred to "the
total number of employers and self-employed."

60. See Laura Wendt, Census Classifications and Social Security Categories,
Soc. Sec. Bull., April 1938, at 3.

61. Ch. 531, 88 202(a)(1) and 210(a) and (b), 49 Stat. 620, 623, 625 (1935).

62. The original exclusion of the self-employed from the old-age insurance
system appears to have been based on perceived administrative difficulties.
See U.S. Advisory Council on Social Security, Final Report:
December 10, 1938, S. Doc. No. 4, 76th Cong., 1st Sess. 23 (1939); idem,
Recommendations for Social Security Legislation, S. Doc. No. 208,
80th Cong., 2d Sess. 15 (1949); Social Security Revision: Hearings Before the
Sen. Comm, on Finance, 81st Cong., 2d Sess. 2138-39 (1950) (testimony of
J. Brown).

63. See, e.gy W. Woytinsky, Die Welt in Zahlen: Die Arbeit 1-68
(1926).
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64. W. Woytinsky, The Labor Supply of the United States:
Occupational Statistics of the 1930 Census Tabulated by Class of
Worker and Industry, As Well As by Sex, Race,and Age Groups 8
(1936).

65. W. Woytinsky, Labor in the United States: Basic Statistics for
Social Security 16, 24, 240 (1938).

66. Spurgeon Bell, Productivity, Wages, and National Income 210
(1940). Bell’s computations were made difficult by the fact that many census
occupational classifications, including barbers, lawyers, and retail dealers,
undifferentiatedly included wage earners and self-employed. Id. at 212-13.
His own criteria for resolving borderline workers-single versus numerous
employers, payment according to time versus piece, and provision of no
versus some productive capital, whereby the presence of two of the three was
dispositive; id. at 214—are not persuasive. See Marc Linder, Employees, Not-
So-Independent Contractors, and the Case of Migrant Farmworkers: A
Challenge to the ""Law and Economics™ Agency Doctrine, 15 N.Y.U. Rev. L.
& Soc. Change 435 (1986-87).

67. Without using the term self-employed, Simon Kuznets was attempting to
bring some functional order into national income accounting. The
distinctions that he drew between labor income and entrepreneurial income
as based on whether the participant "himself engages in the production
process or participates solely through his property" and whether he shares
in the management and disposition are, to be sure, plausible. Simon
Kuznets, National Income and lts Composition, 1919-1938, at 80-81
(1941). Nevertheless, as Kuznets realized, the problem remains that
"frequently one who may appear to be an entrepreneur is really an
employee.” Id. at 405. And if employees are defined as those "who have
little voice in the decisions an enterprise makes and can be easily separated
from it id. at 81, workers in one-person entities, no matter how dependent
they were substantively, would be classified as entrepreneurs.

68. U.S. Bureau of the Census, Current Population Reports: Labor
Force 3 (Ser. P-50, No. 1, July 11, 1947). The self-employed were defined
as "'working on their own farm or in their own business, profession, or trade
for profit or fees." Id. at 4.

69. See U.S. Bureau of the Census, Supplement to the Monthly
Report on the Labor Force, No. 58-S, May 12, 1947, at 1, 3; idem,
Currentt Population Reports:Monthly Reporton the Labor Force:
August, 1947, at 5, 8 (Ser. P-57, No. 63, Sept. 4,1947); Joseph Duncan &
William Shelton, Revolution in United States Government
Statistics, 1926-1976, at 54-55 (U.S. Dep’t of Commerce, 1978); Margo
Anderson, The American Census: A Social History 159-90 (1988).

70. Servicemen’s Readjustment Act of 1944, ch. 268, § 503, 58 Stat. 284, 292
(1944).

71. 1d. § 902(a) and (b), 58 Stat. at 297-98.
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30 Farewell to the Self-Employed

72. H. Rep. No. 1418: Providing Federal Government Aid for the
Readjustment in Civilian Life of Returning World War Il
Veterans, 78th Cong., 2d Sess. 13, 14 (1944). In conference the wording of
the House version was modified; for the original House provision, see 90
Cong. Rec. 4336 (1944).

73. On the unprecedented nature of this inclusion, see National Comm, on
Soc. Legis., Nat’l Lawyers Guild, The Servicemen's Readjustment Act of 1944:
The G.I. Bill of Rights5 Lawyers Guild Rev. 90, 98 (1945).

74. H. Rep. 1418 at 14. The straightforward administrative procedures are
set out at 38 C.F.R. 8 36.514 and 88 36.525-.532 (Supp. 1944). W lliam
Haber & Merrill Murray, Unemployment Insurance in the
American Economy: An Historical Review and Analysis 147 n.6
(1966), assert without sources that "[a] number of self-employed, especially
farmers, drew benefits under conditions that brought criticism of the
program.” A review of state administrative agency decisions, many of which
turned on whether workers met the requirement of being "fully engaged,”
does not reveal outrageous facts. See 8-10 Fed. Security Agency, Unempl.
Compensation Interpretation Seiv.: Benefit Series (1945-1947).

75. ""Congress obviously thought it desirable to encourage discharged veterans
to go into self-employment, or at least to assist those who wished to do so."
8 Fed. Security Agency, Unemployment Compensation Interpretation Service:
Benefit Series 166, 167 (10159-Kans. V, Decision of App. Referee, June 20,
1945).

76. See Employment Act of 1946, ch. 33, § 2, 60 Stat. 23 (1946) (including
self-employment). In an interesting postwar labor dispute, picketers
described themselves as "self-employed veterans."” Miller v. Tobin, 70
N.Y.S.2d 36, 37 (1947). The number of reported nonagricultural self-
employed and the rate of self-employment rose sharply during the first two
postwar years. See Phillips, The Self-Employed in the United States
at 15-20.

77. After World War 11, the Social Security Bd. renewed its advocacy of the
incorporation of the self-employed into the social security system. See, e.g.,
A. Altmeyer, Improving Old-Age and Survivors Insurance, Soc. Sec. Bull,
March 1946, at 3 (Chairman of Social Security Bd.); Wilbur Cohen, Coverage
of the Self-Employed under Old-Age and Survivors Insurance: Foreign
Experience, id., Aug. 1949, at 11 (advisor to Social Security Comm’r).

78. 94 Cong. Rec. 2143 (1948) (statement of Rep. Gearhart). On the
background to this campaign in the 1940s, see Marc Linder, Emm Street
Urchins to Little Merchants: The Juridical Transvaluation of Child Newspaper
Carriers, 63 Temple L. Rev. 829, 840-45 (1990).

79. Labor Management Relations Act, ch. 120, § 101, 61 Stat. 140 (1947)
(codified at 29 U.S.C. § 158(b)(4)(i)(A) (1973).
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80. U.S. Bureau of the Census, 200 Years at 59, 65. It was in 1940 that
the BOC began referring to this question as 'class of worker."” Id. at 65.
Only persons, including peddlers, "operating their own unincorporated
business enterprises were classified as employers or own-account workers.
U.S. Bureau of the Census, Sixteenth Census, 2 Population, pt. 1 at
14; U.S. Bureau of the Census, Sixteenth Census of the United
States: 1940, 3 Population: The Labor Force, part 1. United States
Summary 299 (1943).

81. U.S. Bureau of the Census, 200 Years at 74.

82. 2 U.S. Bureau of the Census, Census of Population: 1950:
Characteristics of the Population, part 1: United States Summary
61, tab. 53 at 1-101, 1-461, 1-475 (1953). Enumerators were instructed not
to report employees of incorporated businesses as being in their own business
"even though they own part or all of the stock of the incorporated business."
Id. at 1-476. A similar transition occurred earlier in the household surveys:
when the BOC began publishing data on the "self-employed,” the question
on the schedule actually referred to "own-account worker." U.S. Bureau of
the Census, Current Population Reports: Labor Force Bulletin:

Labor Force,Employment,and Unemployment in the United States,
1940 to 1946, at 5, tab. 2 at 18 (Ser. P-50, No. 2, Sept. 11, 1947).

83. U.S. Bureau of the Census, 200 Years at 79.

84. Id. at 85, 92, 102 (1970, 1980, and 1990 censuses included an additional
subquestion as to whether the business was not incorporated or
incorporated).

85. Hacking, The Taming of Chance at 3.

86. Feist Publications, Inc. v. Rural Telephone Service Co., 59 U.S.L.W. 4251,
4253 (No. 89-1909, Mar. 27, 1991). Telephone subscribers’ names and
telephone numbers "are uncopyrightable facts; they existed before Rural
reported them and would have continued to exist if Rural had never
published a telephone directory.” Id. at 4257. The U.S. Supreme Court here
adopts a naive epistemology. Its application to the self-employed would
make it impossible to recognize that if "employees' are socially constructed,
then dependent "self-employed™ are second-order constructions.

87. U.S. Bureau of the Census, Interviewer’s Manual: Current

Population Survey D6-21 (CPS-250, rev. July 1989) (hereinafter
"Manual'). The BOC made available a copy of this internal document,
which is not published by the Government Printing Office.

88. Steinmetz & Wright, The Fall and Rise of the Petty Bourgeoisie at 979.

89. Employment and Earnings, Mar. 1989, at 120.
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32 Farewell to the Self-Employed

90. A facsimile of CPS-I-Basic Questionnaire (Form CPS-1) for March 1988
is reproduced in U.S. Bureau of the Census, Money Income of
Households, Families,and Persons in the United States: 1987, at 197-
201 (Curr. Pop. Rep., Ser. P-60, No. 162, 1989).

91. Id. at 200.

92. The respondent-who may be as young as fourteen-may be answering on
behalf of all other members of the household. One possible source of error
in the CPS is the fact that proxies respond on behalf of eighty per cent of all
male household members. See National Commission on Employment
and Unemployment Statistics, Counting the Labor Force 143 (1979).
The BOC believes that the data on self-employment are not significantly
affected by reliance on proxy respondents. See Philip McCarthy, Some
Sources of Error in Labor Force Estimates from the Current
Population Survey 31-37 (Nat’l Comm’n on Employment and
Unemployment Statistics Background Paper No. 15, 1978). See generally,
U.S. Bureau of Labor Statistics, Concepts and Methods Used in
Labor Force Statistics Derived from the Current Population
Survey (Rep. No. 463,1976); U.S. Bureau of the Census, The Current
Population Survey: Design and Methodology (Technical Paper 40,
1978); U.S. Dep’t of Commerce, Office of Federal Statistical Policy
and Standards,An Error Profile:Employment as Measured by the
Current Population Survey (Statistical Working Paper 3, 1978).

93. Money Income of Households, Families, and Persons in the

United States: 1987 at 200.
94. Id.
95. Manual at D6-22.

96. That this response is not uncommon becomes clear from the instruction
relating to consultants who state that they do not have a business: they are
to be reported as self-employed under 23A and 23E. See Id. at D6-27.

97. Id. at D5-8-9.

98. For belated judicial recognition of the absurdity of this position, see
Hearst v. lowa Dep’t of Revenue & Fin., 461 N.W.2d 295, 306 (lowa 1990)
('To expect these child carriers, the majority of whom are between the ages
of ten and twelve, to correctly figure, collect, and remit the proper amount
of tax due is ludicrous'™) (dictum). Or as the chairman of a congressional
subcommittee, confronting an employer of child newspaper subscription
solicitors who had treated them as independent contractors, put it: ""How do
you visualize a 10 year old being an independent contractor? .. We can call
him a rear admiral but that doesn’t make him a rear admiral."” Children at
Risk in the Workplace: Hearings Before the Employment and Housing
Subcomm. of the Comm, on Government Operations, 101st Cong., 2d Sess.
295 (1990) (Rep. Lantos).

by Google Original from

UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) o 2012-04-17 16:17 GMI / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Methodology 33

99. Manual at D5-10. Although the CPS collects data on fifteen year olds,
the BLS currently reports labor force data only on those sixteen and older.
On school children, see id. at D-5-1, 5-14, 5-17. For an explanation of why
such imposition of risk does not convert an employee into independent
businessboy/girl, see Linder, From Street Urchins to Little Merchants. The
number of self-employed sixteen and seventeen year olds rose from 36,000
in 1969 to 51,000 in 1975, falling off to 24,000 by 1990. Before BOC/BLS
stopped collecting data on fourteen-and fifteen-years-olds (in 1982), the self-
employed among them peaked at 100,000 in 1972 and 1975. See
Employment and Earnings, Jan. 1970, tab. A-18 at 116, A-26 at 130; id.,
Jan. 1973, tab. 26 at 142; id., Jan. 1976, tab. 20 at 148, tab. 28 at 155; id., Jan.
1991, tab. 23 at 191. That twice as many of the younger cohort were
reported as self-employed despite the fact that more than twice as many of
the older cohort were in the labor force may largely be accounted for by the
dearth of lawful employment opportunities available to the younger children
other than newspaper delivery; sixteen and seventeen year olds have
predominantly found employment in stores and fast-food restaurants. See
Ellen Greenberger & Laurence Steinberg, When Teenagers Work:
The Psychological and Social Costs of Adolescent Employment 10-

89 (1986).

100. On the extent of self-employment in beauty and barber shops, see Horst
Brand & Ziaul Ahmed, Beauty and Barber Shops: The Trend of Labor
Productivity, Monthly Lab. Rev., Mar. 1986, at 21, 23.

101. Thus, for example, crewleaders, fronting for farmers, often pay migrant
farmworkers with checks drawn on accounts that are in economic reality the
farmers’. See generally, Marc Linder, The Joint Employment Doctrine:
Clarifying Joint Legislative-Judicial Confusion, 10 Ham1line J. Pub. L. & Pol.
321 (1989). Interestingly, in its Instructions to Enumerators at the 1910
Census of Population, the BOC stated that *‘the boss of a gang' should not
be returned as an employer because *‘while any one of these may employ
persons, none of them does so in transacting his own business.” U.S.
Bureau of the Census, 200 Years at 53.

102. Manual at D6-24. How interviewers are supposed to "find" the
business to be incorporated, the Manual does not explain. It seems
implausible that they would demand to see the articles of incorporation. Not
much more plausible is the notion that all the respondents answering on
behalf of the eighty per cent of men not at home at the time of the interview
really know whether that household member’s business is incorporated.

103. In a previous section devoted to "Definition of class-of-worker entries,"
the Manual instructs the interviewer not to ask "foremen, superintendents,
managers, or other executives hired to manage a business or farm, salesmen
working on commission or officers of corporations™ "who report themselves
as working for profit or fees in OWN business" whether the business is
incorporated. Instead, these persons are to be entered directly as private
employees. Id. at D6-23. This injunction was first adopted for the 1910
Census of Population. See U.S. Bureau of the Census, 200 Years at 53.
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34 Farewell to the Self-Employed

104. Ronald Tucker of the Demographic Surveys Div. of the BOC expressed
the fear that the incorporated self-employed might be undercounted because
interviewers, upon hearing the response that the respondent worked for a
corporation, might never proceed to ask whether the respondent was self-
employed. Telephone interview Ronald Tucker, Apr. 18, 19, 1991.

105. Manual at D6-24.
106. 1d.

107. Id. at D6-24-25. Although the CPS records hardly any household self-
employed in these occupations, many are recorded for nonpersonal services.
Already at the time of the 1910 Census of Population, enumerators were
instructed to return domestic servants "always™ as employees although "'the
person employing a domestic servant is not always returned as an employer."
U.S. Bureau of the Census, 200 Years at 53.

108. Real estate agents are deemed mandatory employees "because they
must work for a licensed broker." Manual at D6-26. It is unclear how the
BOC knows that registered and practical nurses who report ""private duty™
as their business are self-employed rather than employees of a nurses’
registry. See id. at D6-25. These comments were absent from the July 1985
revision of the Manual. For a contrary classification, see Spurgeon Bell,
Productivity, Wages,and National Income 214-15 (1940); Spec.Comm,
to Study Problems of American Small Business, Small Business
Problems:Small Business Wants Old-Age Security, 78th Cong., 1st
Sess. 14 (Sen. Comm. Print No. 17, 1943). Even an author who laments the
transformation of self-employed private duty nurses into employees concedes
that even in their heyday their status was ''contradictory" because of their
""use by patrons as servant, maid, cook, and housemother." This position was
reflected in the fact that they commonly received compensation in the form
of room and board, which depressed their wage levels. David Wagner, The
Proletarianization of Nursing in the United States, 1932-1946, 10 Int’t J.
Health Services 271, 273 (1980). See also Barbara Melosh, "The
Physician’s Hand'™ Work Culture and Conflict in American
Nursing 77-111 (1982); Susan Reverby, Ordered to Care: The
Ditlemma of American Nursing, 1850-1945, at 95-105, 176-79 (1987).

109. Manual at D6-26.

110. Id. at D6-26. This reference to Avon and Tupperware was not in the
Manual at the time of the July 1985 revision.

111. See Marc Linder, The Involuntary Conversion of Employees into Self-
Employed: The Internal Revenue Service and Section 530, 22 CLEARINGHOUSE
Rev. 14, 20 n.77, 21 (1988).

112. U.S. Bureau of the Census, 200 Years at 53.

113. Ronald Tucker also expressed surprise and concern to the BLS that BLS
was tabulating data on the incorporated self-employed at all.
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3

Class: Exploitation, Dependence,
Risk, and Insecurity

[U]ne question aussi controversy que celle de la petite bourgeoisie,
et aussi generatrice de bla-bla-bla.1

The Hybrid Character of the Self-Employed:
Extraterritorial Tertium Quid

The separation [of labor and the ownership of the means of
production] appears as the normal relationship in this society.
Where it therefore in fact does not occur, it is presumed and...so
far correctly; for (in contrast to ancient Roman or Norwegian
conditions) (or American conditions in the Northwest of the United
States) here the union appears as accidental, the separation as
normal, and therefore the separation is seized on as the relationship
even if the person unites the various functions. It stands out here
veiy strikingly that the capitalist as such is only [a] function of the
capital, the worker [a] function of the capacity to work.2

Among the preclassical and classical economists of the
eighteenth and nineteenth centuries the figure of those who
today would be called self-employed was a common trope in
the context of a theory of value and the distribution of
income.3 Writing almost a half-century before Adam Smith,
Richard CantiUon discussed capitalless, labor-only
independent workers-"les Entrepreneurs dans leurs propre
travail...qui n’ont pas besoin de fonds pour s’etablir"~such as
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36 Farewell to the Self-Employed

coppersmiths, needle women, chimney sweeps, water carriers,
painters, doctors, and lawyers.4  These--together with
"beggars™ and "robbers"-he classified with entrepreneurial
merchants, manufacturers, and employers as receiving "gages
uncertains™ in contradistinction to those who received "gages
certains."5 Interestingly, Cantillon subtly relativized the
degree of uncertainty distinguishing the "two classes" by
adding that the wages of the hired class were certain only
"pour le tems [sic] qu’ls en jouissent."6 Widespread
unemployment among employees would then have tended to
undermine any categorical divide between the two groups.
The classical economists, writing as the capitalist mode of
production began to create a categorical class division
between those who owned only their labor and those who
owned capital and employed the former, regarded the
independent worker as an anomaly.7 Adam Smith, for
example, alluded to the unusual hybrid character of workers
who still possessed capital or of capitalists who still worked:

It sometimes happens...that a single independent workman
has stock sufficient both to purchase the materials of his work, and
to maintain himself till it be compleated. He is both master and
workman, and enjoys the whole produce of his own labour.... It
includes what are usually two distinct revenues, belonging to two
distinct persons, the profits of stock, and the wages of labour.

Such cases, however, are not very frequent, and in every
part of Europe, twenty workmen serve under a master for one that
is independent.8

By the middle of the nineteenth century, John Stuart Mill
adopted a much more radical position, relegating the
independents to the role of atavists. While recognizing that
only in England, Scotland, and parts of Belgium and Holland
were land, capital, and labor "the property of separate
owners" in agriculture,9 Mill observed a definitive class divide
in industry:

In the case of manufacturing industry there never are more than
two classes, the labourers and the capitalists. The...system in which
capital was owned by the labourer, was coeval with free labour....
The artisan owned the loom or the few tools he used, and worked
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on his own account.... In country villages, where a carpenter or a
blacksmith cannot live and support hired labourers on the returns
of his business, he is even now his own workman; and shopkeepers
are their own shopmen or shopwomen. But wherever the extent of
the market admits of it, the distinction is now fully established
between the class of capitalists, or employers of labour, and the
class of labourers; the capitalists, in general, contributing no other
labour than that of direction and superintendence.l0

The question of the laborer’s dependence on capital was
raised in a more self-consciously theoretical form in
connection with the late nineteenth-century economists’
debate over the so-called wage-fund doctrine. One of the
leading American political economists of the period, Frank
Taussig, objectively synthesizing the themes raised by
Cantillon and Smith, stated that whereas "hired laborers...get
stipulated money shares [and] take no chances,” "independent
laborers,” who "have some capital,” are "residual sharers"
"because they are independent producers. They are owners
of part of the gross output of society. They sell what they
turn out and so become holders in the first instance of part
of the money income of society."11 Ironically, as in present-
day sociological and economic discussions of self-
employment, this economists’ debate also appeared to turn
on legal formalisms:12

[W]e should not be consistent if we drew the line between wages
and not wages according to the bare independence of the workman.
The cobbler who works alone in his petty shop gets, in the main, a
return for labor as much as the workman in the shoe factory; the
peddler and the shopkeeper’s assistant...all earn an income by labor.

But in one important respect the receipts of the independent
laborer...are to be put in the same class as those of well-to-do
capitalists.... The independent workman gets a primary and not a
derivative share of the total income of society. .. He becomes
legal and absolute owner of a part of the output of society, and so
comes into control of part of the gross money income. He may be
fettered by debt...but he is dependent on no fixed bargain for the
money income. Herein his situation differs essentially from that of
the hired laborer [who] gets his money income as a result of a
bargain by which he sells his working power for a space. The
independent workman gets his income directly from the sale of
what he makes. The situation is not always advantageous to the

latter. .. But the hired workman is directly dependent for his
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money income on an employing capitalist; the independent
workman is not.13

Reduced to its conceptual core, Taussig’s point is that so-
called independent workers are subject to greater risk than
are wage workers.14 This distinction appears more plausible
with regard to artisans than with regard to those selling
services. There does seem to be a tangible difference
between a cobbler’s selling shoes to the public and a factory
worker’s selling his labor power to a capitalist, who controls
every aspect of the production and investment process. But
what happens to this difference as applied, for example, to
workers, such as taxi drivers, whose physical distance from
their employers and direct cash contact with final consumers
render the conventional indicia of control ambiguous and
therefore amenable to contractual manipulation by
employers?15 Even bracketing the puzzles created by the
materiality or corporeality of the services rendered, an issue
subsists regarding the quality of risk. Unless the
independent worker’ has invested considerable capital
(including human capital), the loss of which would impose a
telling economic injury on him,16 it is unclear how the risks
differ. Thus, a service provider with few or no means of
production is as economically "mobile" as a wage laborer.
Although the hired worker may be guaranteed his wages for
all the work he has performed, that guarantee lasts only as
long as his pay period. Beyond that, he assumes all the risks
of insecurity associated with unemployment.I7 How a buffer
of one day’s or one week’s wages (which the employee has
effectively ’lent” to the employer)18 can qualitatively
distinguish the employee from the self-employee is unclear.

A rough analogy, then, obtains between the situation of
an at-will employee and that of a tailor who produces only
for the bespoke trade (rather than for inventory for an
anonymous market). The further removed the employee
becomes from the pure at-will regime and the more
protected she is by agreements secured by unions and state
intervention, and the more means of production in which the
"independent worker" has invested and the more she
produces ex ante for the market, the more plausible the
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distinction becomes. But with regard to the capitalless
service provider, the distinction is legal and circular: she is
excluded from labor unions and unemployment insurance
programs because she is independent—that is, because the
customer pays the employee rather than the employer; yet
that independence-that is, assumption of risk-may, on closer
scrutiny, consist of little else than the modicum of income
security that she is denied by virtue of those very legal
exclusions.

In conceptualizing the self-employed, it is crucial to focus
on the proposition, which existed in inchoate form among the
classical economists, that the self-employed are a tertium quid
enjoying a kind of extraterritorial status within capitalism and
yet crucially informed by it.20 Whether they were regarded
as a vestigial curiosity or as having a future niche as well,21
independent workers came to be seen as an exception to a
binary world who were of neither class and yet of both. This
framework posits that the independent, “so-called old middle
class [Mittelstand]" does not represent a nominal category
arbitrarily created by considerations of expediency but rather
a group the members of which "even on the basis of
economic logic are neither proletarians nor capitalists, but
rather some third entity...labor citizens [Arbeitsbiirger]."-2

The theoretically most sophisticated formulation of this
conceptualization of independent producers as a hybrid form
is to be found in one of the complex of manuscripts Marx
prepared in the early 1860s for use in his unfinished magnum
opus:

It is possible that these producers, who work with their own means
of production, not only reproduce their laboring capacity, but also
create surplus value inasmuch as their position permits them to
appropriate their own surplus labor or a part of the same.... The
independent peasant or artisan is cut up into two persons. .. AsS
owner of the means of production he is a capitalist, as worker he
is his own wage laborer. Thus he pays himself his salary as
capitalist and draws his profit from his capital, i.e., he exploits
himself as wage laborer and pays himself in the surplus value the
tribute that labor owes capital. ... The social detemunateness of the
means of production in capitalist production-so that they express
a certain relation of production-has so coalesced with, and in the

Original from

by G Oog Ie UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) an 2012-04-17 1617 GMI / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

40 Farewell to the Self-Employed

mode of representation of bourgeois society is so inseparable from
the material existence of these means of production as means of
production that that determinateness (categorical determinateness)
is applied even where the relationship directly contradicts it. The
means of production become capital only so far as they become
autonomous as an autonomous power over against the labor. In
the stated case the producer—the worker—is owner, proprietor of his
means of production. They are therefore not capital, as little as he
is a wage laborer vis-i-vis them. Nevertheless they are conceived
of as capital and he himself is sundered in himseif, so that he as
capitalist employs himself as wage laborer.... That he however can
appropriate the whole product of his own laborfor himself, and the
surplus of the value of his product over the average price is not
appropriated by a third master...hs owes not to his labor—which
does not distinguish him from other workers—but rather to the
ownership of the means of production.23

A crucial implication of this analysis is the subversion of the
notion that a worker who is "his own employer"24 moves
within a solipsistic world. The very subsumption of this self-
exploiter under capitalistically determined forms of
production means that he can appropriate his surplus labor
only in the manner that all capitalists do: by participating in
the competitively induced redistribution of societally created
surplus value effected by the equalization of the rate of profit
in accordance with the total capital of each capitalist.
Unconcerned with operationalizing these criteria, Marx
offered no practical guidelines as to the threshold volume of
means of production in any particular branch of production
that would enable solo owner-workers to ward off interloping
surplus-value snatchers. Marx’s overarching conception of
the tendencies of capitalist accumulation, which would, by
raising the capital requirements for competitiveness,
undermine the tenability of niches for small producers,
presumably subordinated this phenomenon to the main lines
of societal development. To the extent that such interstices
are constantly being reproduced within capitalism, Marx
posed a methodological puzzle. For if Joan Robinson,
adapting Oscar Wilde’s bon mot, was right that from a
Marxist perspective the only thing worse than being exploited
Is not being exploited (that is, being unemployed), then with
regard to independent workers the predicament becomes:
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The only thing worse than being successfully self-exploiting is
being unsuccessfully self-exploiting. In other words, the
would-be or pseudo-independent who exploits herself but
only for the benefit of her real but informal employer has
worse than the worst of both worlds because the conditions
(including the length of the workday, the intensity of work,
and the exploitation of family members) to which she
subjects herself often are worse than those of the factory.
The problem is separating out the successes from the
failures.

That this is no easy analytic undertaking can be seen
from the case of so-called contract farmers with significant
capital investment whose relationships with the processing
industry have led some to characterize them as "semi-
proletarians.”2 ldentifying those who own and control
enough means of production to be in a position to capture
some part of the surplus they produce is also exacerbated by
the fact that many run-of-the-mill workers-for example,
skilled tradespeople in construction, whose employee status
IS uncontested-may derive some portion of their income
from their ownership of their tools. The need to ferret out
and to understand myriad complex, intricate, and subtle
details of alleged self-employees’ work situations therefore
precludes the use of individualized census surveys alone
because of the cost.

The reason that economists are currently engaged in a
dispute as to whether the self-employed should be studied
from the perspective of entrepreneurship or as a labor
market phenomenon is that they fail to appreciate the hybrid
character of capital-owning workers. The most recent
monograph devoted to self-employment in the United States
does recognize that the self-employed combine the functions
of employer and employee in a single individual.28 That
Aronson’s analysis is nevertheless marred by confusion is all
the more remarkable because he states programmatically that
"self-employment is basically an alternative means of earning
a living by the sale of one’s labor."2 Ironically, Aronson’s
critical insight becomes submerged because he extinguishes
the categorical distinction between the self-employed and
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employees by erring in an unusual direction—by implying that
even the most independent of the self-employed are merely
selling their labor: "Self-employment is the oldest way by
which individuals offer and sell their labor in a market
economy."3 Ultimately, then, all Aronson means is that
"most self-employed workers are not entrepreneurs in the
classic sense, that is, individuals with a unique mission of
breaking new ground in the production and/or distribution
of goods and services."3l

Aronson’s inability to adhere consistently to this program
emerges clearly in his explanation of his decision to use a
narrow definition of self-employment that excludes unpaid
family workers and partners: "These more inclusive
definitions raise questions...about the degree of autonomy
and control these workers have over their labor, which, in my
view, theoretically distinguishes self-employment from wage
and salary employment."® The presence of patriarchal
domination may be an excellent reason to withhold self-
employed status from unpaid wives and children,33 and
subordination to the decision-making process of a
bureaucracy controlled by hundreds of co-equals may also
justify the refusal to classify partners as self-employed. But
what Aronson fails to recognize is that even the most
exclusive definition raises exactly the same question as to
adequate criteria of class membership,3dwhich he neglects in
his substantive discussions.

The way out of this analytic morass leads through a
discussion of the touchstone of the microeconomics of self-
employment: dependence.

Heteronomy

Others, who may be counted as and may consider themselves as
self-employed, perhaps working at home, are essentially disguised
employees, receiving inputs and delivering outputs to a single
“employer’. While the employers™ may reduce their exposure in
the sense that they are given some paid work, these "nominal™ or
"pseudo’ self-employed workers may be in an especially precarious
situation, as they are atomised, have little market (or bargaining)
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power and are generally unprotected by labour legislation. Other
dependent workers who may be counted statistically as self-
employed include artisans or street vendors who are dependent on
others for their premises and whose work may be controlled by the
owners of such premises or by suppliers of credit or inputs.

[T]he illusion of autonomy is grasped tightly precisely because it
helps to compensate for and legitimate the practical realities of
being even more tied to their work, and dependent on bank
managers etc., than they had been as employees.5/

In connection with their attempt to document the rise in
self-employment in the late 1970s and early 1980s,
sociologists Steinmetz and Wright believe they are merely
stating an obvious tautology when they assert that “[s]elf-
employment means, literally, being employed by oneself."3
Given the specific meaning of employment within capitalist
relations of production, however, what it means to employ
oneself is not quite so self-explanatory. The ideological
inversion that occurs "when an independent worker...[who]
works for himself and sells his own product...is viewed as his
own employer (capitalist), who employs himself as worker"3
leaves in its wake a very material consequence: his ability to
appropriate his own surplus labor40 entails a level of self-
exploitation that replicates that prevailing in the canonical
dichotomized capitalist-wage labor sector. 1

Steinmetz and Wright’s further specification that the
nonemploying self-employed (or pure petty bourgeois) "own
their own means of production and do not sell their labor
power on the labor market"4 is still not sufficient. Although
guidelines may be unobjectionable as abstract principles, they
are not self-executing; to identify-rather than merely to
define—employment that is disassociated from the sale of
labor power is precisely the complex task at hand 43

The socioeconomic conceptualization of what constitutes
the peculiar autonomy or independence4 of the "motley
collection of occupations” embracing the self-employed
centers on the fact that the latter are distinguished from
employees by obtaining their income in part from the
ownership of the necessary means of production (“albeit in
small measure™).4% Thus, a class that stands between capital
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and the proletariat must be further characterized "by
ownership of capital...that is large enough to give its
owner...independence and autonomy vis-"-vis capital, but not
large enough to afford pure surplus-value income. A self-
employed person who owned large amounts of physical
capital presumably could not employ it alone and would
almost definitionally require employees to valorize it. This
conceptual link between the smallness of the capital and the
ability to set it in motion alone supports the prima facie
plausibility of confining the category of the self-employed to
those without employees.47 Just how complicated the process
of identifying the self-employed among capital-owning
workers is can be gauged by the methodological shortcut to
eliciting the requisite information that Steinmetz and Wright
propose concerning nominally self-employed service workers
with no capital and little income. They argue that the basic
Issue in situating such workers in the class structure is to
locate them within the social relations of production:

If they sell their labor services to individuals who buy those services
directly for their use-value, then these providers would be
characterized as petty bourgeois, even if their income was low. But
if those services are sold to capitalists, so that after selling their
labor power the providers’ work is performed within capitalist
production under the control of the firm, then they would be
workers, even if they still had the legal status of "self-employment.”
The relational properties are entirely different for someone taking
children into her or his own home on a fee-for-service basis and for
an employee of a child-care firm.... A similar point could be made
concerning the contrast between a self-employed carpenter who
sells carpentry services to individuals for home repairs and a
nominally self-employed carpenter who actually works for a
capitalist construction firm.29

Steinmetz and Wright appear to have confused different
levels of analysis. That a house cleaner performs so-called
unproductive labor-so that her 'master’ does not appropriate
surplus value—n no way means that she is not an employee.
Indeed, even if she cleaned house for a different family every
day of the year,0 classifying her as self-employed would be
whimsical at best. And in fact the law (in the United States)
deems her an employee of each and every such family.51 The
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reason that an independent carpenter is not considered the
employee of each and every customer for whom he builds a
garage or bookshelves is presumably that the nonfirm
consumer cannot control him because he is far more skilled
and knowledgeable than the customer. But this relationship
of nondomination at the point of production is not per se a
function of the fact that the customer is using the products
as use-values, for a similar relationship may arise vis-ik-vis a
capitalist firm that cannot control the carpenter because,
being in a different product market, it knows just as little
about carpentry as the house owner and cannot integrate the
carpenter into its organization.22

The real difficulty arises in connection with an
independent worker who, for example, produces commodities
which he sells directly to consumers.53 Even Wright concedes
that the autonomy of such "independent direct producers
characterized by a ’unity of conception and execution™ "may
be a rather romantic image of the petty bourgeoisie™:

The contrast between independent producers (self-employed
artisans, craftspersons, shop-keepers, farmers, etc.) with such
autonomy and proletarian wage-labourers without such autonomy
may simply be incorrect. [S]elf-employed petty-bourgeois producers
may have little choice over how they produce or, in some
circumstances, even over what they produce. Their options are
constrained by markets, by credit institutions, by long-term contracts
with capitalist enterprises, and so on.%

Indeed, Wright must also concede that even in the absence
of any direct -capital-labor relationship, ''some petty
bourgeois...will actually be exploited by capital (through
unequal exchange on the market) because they own such
minimal means of production.... Exploitation status,
therefore, cannot strictly be equated with self-
employment/wage-earner status."5% But if, with regard to
such controlling dimensions of class as exploitation,
domination, dependence, alienation, income, and insecurity,
the  "semi-proletarianized  self-employed  (proletarian
subordination within petty-bourgeois production)"% are
virtually indistinguishable from employees,57 the chief
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iImpediment to assimilation of the two must lie in the
isolation and atomization of the self-employed. This
socioeconomic location entails the absence of both a tangible
exploiter33 and co-exploited workers whom it is feasible to
join in confronting the common source of exploitation.® To
the extent, however, that the current trend toward
casualization of the labor force is more than a cyclical
phenomenon, even this distinguishing feature of self-
employment may become muted and blurred.

One recent approach to demarcating the status of the
self-employed seeks to cut the Gordian knot of class analysis.
Taking as its point of departure a Weberian market position
perspective, it argues that the supply and demand for
anyone’s services are much more determinative than
ownership of the means of production:

Owning property, whether a professional practice or a
shop, owning the means of production, can hardly be important in
and of itself in assuring one control over one’s economic fate and
one’swork. Surely the more critical matter is the relationship one
has to the market, capitalist or otherwise. When one’s goods or
services are so valuable on the market as to make consumers
supplicants, then one can exercise considerable control over the
terms, conditions, content, and goals of one’swork. But when one’s
goods or services are not in heavy demand, then one can only be
a desperate supplicant of indifferent consumers or employers. If
one concedes the critical significance of position in the market, then
whether one is employed or self-employed ceases to be a serious
issue. .. Given a strong position in the market, one can be
employed and nonetheless "‘write one’s own ticket." [T]he very
concept of self-employment is misleading in a market economy. In
a market economy one’s labor is a commodity whether one sells it
to an employer or to a customer. [I]t might be well to make the
assumption that, when one is self-employed, one is not independent
but rather operating a franchised trade, the terms of the franchise
varying with the institutions that structure one’s place in the
market.@

Although this approach purports to lead to the express
dissolution of the distinction between employees and self-
employees at the end of the spectrum where all manner of
workers with the greatest bargaining power become
independent, it also implies the breakdown of the categorical
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divide where self-employed and employees are powerless.
But this 'monetary' exchange asymmetries’ approachQ' tends
to blur the distinction between market relations and
capitalist-labor domination.& At some points during the
business cycle and in some places it may be true that *[t]he
indispensable man. like the indispensable commodity,
commands the high price." in which case *the employee is
very independent and must be placated by an almost
obsequious attitude on the part of the employer."63 The
question, however, is whether the extraordinary character of
such a constellation of market forces among employees
makes this analysis fruitful.&4

An important empirical-historical task is sorting out those
among the formally self-employed who were evicted by an
"economy of ‘poverty’*from a wage-labor market on which
they could no longer successfully compete.& In an "act of
desperation,"® such "workers have had to buy their jobs.™
And the jobs that they "buy" are largely substandard, which
may account for the gap in incomes in nonprofessional
occupations68 as between the self-employed and their
employee counterparts ®@ Because a significant component
of nominal self-employment consists of such refugees and
expellees from the traditional employment relationship,@the
self-employment rate among persons in poverty working
fulltime and yearround is twice as high (13.0 per cent) as the
overall self-employment rate among the full-time working
population (6.25 per cent).7L

To this group in particular the claim applies that "one of
the major attractions of self-employment is that its duration
Is not dependent upon the will of an employer."72 Yet the
question must still be answered as to why employers are not
willing to sustain the underemployment that the self-
employed accept. The answer may run as follows: employers
might be willing to do so if they had no capital to amortize
and could pay their employees on a share basis-that is, if
they had no fixed costs.  Steinmetz and Wright misstate this
guestion when they argue that acceptance of the claim that
the income of the self-employed is lower than that of
employees is incompatible with the view of self-employment

r*r>nnl(> Original from
V~>u u <?yn UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) an 2012-04-17 1617 GMI / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

48 Farewell to the Self-Employed

as a flight from low-wage employment.74

The crucial missing link is that because of institutional
wage rigidity, it is not possible for employees, beyond certain
narrow limits, to bid down wages in an effort to retain
employment.  For this reason it frequently is the case that
"the unemployed can drive down wage rates and secure
employment only by setting up as independent entre-
preneurs."® The real significance of this highly touted
countercyclical role of self-employment77 can be gauged by
the fact that it is functionally equivalent to suspending
minimum wage and maximum hours laws during depressions.
After ejection from the formal wage-labor sector, such
workers might, to the extent that they are perceived as selling
a product rather than their labor, be able to avoid the social
opprobrium associated with wage-cutting:

It does not require any romanticism about solidarity to suggest that
competing for an existing job by undercutting the wage might be
seen as demeaning, whereas selling off your full load of halibut at
the market-clearing price, whatever it may be, would carry no
corresponding overtone of betrayal or self-abnegation.?

Unions, however, have traditionally not found the
transmogrification persuasive.® In this disbelief they are
supported by the so-called backward-bending supply curve of
labor. Although this model is generally used to explain why
an increase in wages may reduce the supply of labor,8 it is
also available to explain why during depressions a decline in
wages may call forth an increase in supply.8L At those times
of distress, two phenomena that are otherwise occluded or
deemed special cases emerge more clearly. One is that the
labor market may be honeycombed with "forced sales."& The
other is that those who respond ’perversely’ to falling prices
by offering still more should be assimilated to the class of
laborers.  No fruitful reconceptualization ofself-employment
can result from an analysis that, by failing to crystallize out
what is essential to self-employment, makes it impossible to
distinguish the real from the pseudo-self-employed. One
such prototypically neoclassical approach& argues:
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Conceptually, self-employment can be considered as
disintermediation in the labor market. Firms funaion as
intermediaries and receive profit by taking the differential between
what a customer pays for the service or good and what the firm
pays for its labor and other costs. By selling labor directly to the
customer (i.e., self-employment). they can reap pan of the profit
Thus, labor increases its income 4*

Disintermediation would make sense only where the
employer serves merely as a kind of employment agency,
somehow creating a market niche that secures it arbitrage
profits. Temporary agencies and "employee leasing" may be
contemporary examples of such arbitrage.& If the employees
being shunted back and forth between these lessor and lessee
entities could acquire the information required to break
through the arbitragers’ monopoly, they could presumably
capture part of "the differential.” But in the typical case,
where the employer owns the means of production, self-
employment would be of no use to a would-be former
employee unless he had accumulated enough savings to
replicate the employer’ capital stock. Absent such means of
production, the newly minted self-employed would, ceteris
paribus, be working at a much lower level of productivity,
which would, in turn, generate a much lower income for her.
Alternatively, such a pseudo-self-employed worker would find
the conditions of heteronomy reproduced in a different form.

Questionable, by way of contrast, is whether, at least in
the context of the debate concerning class position, any
iImportant economic or sociological insight is gained by
explaining why some highly compensated self-investors in
concentrated human capital such as physicians or lawyers
may be in practice by themselves or employed by or
associated with a hospital or firm.& It seems
doubtful—however these professions are classified-whether
such locations have much in common with the historical
controversies over class structure and the position of a petty
bourgeoisie as a third force.
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NOTES

1. Christian Baudelot, Roger Establet, & Jacques Malemort, La
Petite bourgeoisie en France 231 (1981 [1974]).

2. Karl Marx, Zur Kritik der politischen Okonomie (Manuskript
1861-1863), in 11:3, text pt. 6 Karl Marx [&] Friedrich Engels,
Gesamtausgabe (MEGA) 2181 (1982). This manuscript used to be known
as Theories of Surplus Value.

3. See, e.g.,, L Henri Storch, Cours d’economie politique 279 (J. B. Say
ed. 1823 [1815]): "Souvent un ouvrier possedeun petit capital suffisant pour
acheter des outils et des matieres, et pour subsister jusqu’a ce qu’il puisse
porter son ouvrage au marche. Quand un pareil ouvrier travaille pour son
propre compte, il est a la fois entrepreneur, capitaliste et ouvrier/" See also
James Mill, Elements of Political Economy (3d ed. 1826 [1821]),
reprinted in James Mill, Selected Economic Writings 203, 228 (Donald
Winch ed. 1966): "The labourer is sometimes the owner of all the capital
which his labour requires. .. In the greater number of cases...the labourer
is one person, the owner of the capital another. [T]he commodity, which was
produced by the shoemaker, when the capital was his own, belonged wholly
to himself, and constituted the whole of his reward, both as labourer and
capitalist.”

4, Richard Cantillon, Essai sur la nature du commerce en general

52 (Henry Higgs ed. 1931 [1755]) (written between 1730 and 1734).
5. 1d. at 54.
6. Id.

7. Ricardo, whose austere modeling of capitalism included the three mutually
exclusive classes of laborers, capitalists, and landowners, was the most radical.
On Marx’s methodological abstractions in this regard, see 3 Karl Marx,
Das Kapital, in 25 Marx-Engels Werke ch. 52 (1964 [1894]); Abram
Harris, Pure Capitalism and the Disappearance of the Middle Class, 47 J. Po1.
Econ. 328 (1939).

8. Adam Smith, An Inquiry into the Nature and Causes of the
Wealth of Nations 65-66 (Edwin Cannan ed. 1937 [1776]).

9. John Stuart Mill, Principles of Political Economy 238-39 (W.
Ashley ed. 1921 [1848]).

10. Id. at 240-41. Ailfred Marshall, Principles of Economics 243-44
(1952 [1890]), regarded the "village artisan who...makes things on his own
account for sale to his neighbours"™ as "rare."

11. F. Taussig, Wages and Capital: An Examination of the Wages
Fund Doctrine 111, 112, 71 (1896). Another late-nineteenth-century
American economist did impute a "residual share™ to wages but not in a
sense implicating the assumption of risk relevant here. Francis Walker, The
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Class Sl

Source of Business Profits, 1 Q.J. Econ. 265, 282 (1887). For a critique, see
George Gunton, Principles of Social Economics 180-81 (1897).

12. Taussig received a law degree in addition to a doctorate in economics
from Harvard in the 1880s. 3 Joseph Dorfman, The Economic Mind in
American Civilization: 1865-1918, at 264-45 (1949). He was doubtless one
of the only such dual-degreed academics at that time and perhaps even the
first in the United States.

13. Taussig, Wages and Capital at 72-73.

14. An early American political economist made the same point when he
stated that '‘the pedler with his pack, who makes wages only, although
employed in the same business which, on a large scale, produces what are
usually termed profits,”” also takes the risk of success. 1 H. Carey,
Principles of Political Economy 325 (1837).

15. See Marc Linder, Towards Universal Worker Covemge under the National
Labor Relations Act: Making Room for Uncontrolled Employees, Dependent
Contractors, and Employee-Like Persons, 66 U. Det. L. Rev. 555 (1989).

16. See Arthur Hadley, Profits, in 3 Cyclopaedia of Political Science,
Political Economy and of the Political History of the United
States 375, 376 (John Lalor ed. 1884) (*once engaged in business he cannot
go out of it when he fails to make the expected profit, without sacrificing a
great part of his invested capital and losing the chance of ever again doing
business on the same terms"). This reasoning later supported a
disqualification for unemployment compensation benefits to unemployed
workers who become self-employed on the ground that the need to valorize
the invested capital was inconsistent with unavailability for work: "The fact
that a man has set himself up in business implies an intention to continue
operations, particularly where, because of investment of capital...it would be
difficult or to his economic disadvantage to wind up his business
immediately.” 2 Fed. Security Agency, Unemployment Compensation
Interpretation Service: Benefit Series 326, 329 (944-Minn. A, Decision of
App. Tribunal, Sept. 14, 1938). In order to gauge a claimant’s subjective
intent-that is, whether he was merely trying to eke out an existence while
intending to return to the labor market-some states looked to the size of the
business, including the capital stock, in preference to a claimant’s own
allegations. See id. at 2234, 2237 (2225-Mich. R, Decision of App. Bd., June
15, 1939); U.S. Employment & Training Adm., Benefit Series
Service—Unemployment Insurance, Rep. No. 290-73 (July 1974) (TPU-
415.15-69, Idaho A, No. 390-74, Feb. 22, 1974) (worker with no capital
investment not disqualified as self-employed). But see id. at 1480, 1481
(1772-R.1. A, Decision of Referee, Feb. 22, 1939) ("the making of an
investment in the past cannot bar a claimant from receiving compensation if
totally unemployed™).
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17. In this sense it is therefore wrong to assert that *[uncertainty of success
cannot well affect the wages of common labour, since no man, unless he be
to a certain extent a capitalist, unless he have a fund for his intermediate
support, can devote himself to an employment in which success is uncertain.”
Nassau Senior,An Outline of the Science of Political Economy 209

(1939 [1836]).

18. In a questionnaire he formulated in 1880 to be used as the basis of a
statistical investigation of the French working class, Marx posed this question:
"\A]t what terms are your wages paid? in other words how long a credit must
you give to your master before receiving pay for work done?” Karl Marx,
Questionnaire for Workers, in 1:25 Karl Marx [&] Friedrich Engels,
Gesamtausgabe (MEGA) 199, 204 (1985 [1880]).

19. A tum-of-the-century American political economist combined the
positions of Cantillon and Taussig by emphasizing that "“wages may also be
received by small independent producers who perform their own labor."
Charles Bullock, The Elements of Economics 271 (2d ed. 1913
[1905]).

20. See Erik Wright, Class Structure and Income Determination 95
(1979).

21. For very brief interpretations of Smith’s view, see Samuel Hollander,
The Economics of Adam Smith 103-104,115 (1976 [1973]); Maxine Berg,

The Age of Manufactures: Industry, Innovation and Work in

Britain 1700-1820, at 59-64, 278-86 (1985).
22. Fritz Marbach, Theorie des Mittelstandes 67 (1942).

23. Marx, Zur Kritik der politischen Okonomie (Manuskript 1861-
1863) at 2180-81. In their dogmatic Marxist work, Baudelot et al. have failed
even to reproduce the dogma correctly by arguing syllogistically that because
(1) the petty bourgeois "vivent d’une retrocession de plus-value™ and (2)
artisans and farmers "n’EXPLOITENT personne et ne sont exploites par
personne”; therefore, (3) the petty bourgeoisie does not include artisans or
paysans. Baudelot, Establet, & Malemort, La petite bourgeoisie en

France at 41, 14, 221.

24. Marx, Zur Kritik der politischen Okonomie (Manuskript 1861-
1863) at 2155.

25. A very plastic description of the efforts of one group of self-employed to
maintain their hybrid status can be found in the position that physicians in
the Am. Med. Ass’n took until recently:

The AMA opposed any one else, such as an investor, making a return
from physicians’ labor. The AMA was saying...that there must be no
capital formation in medical care (other than what doctors accumulated),
that the full return on physicians’ labor had to go to physicians, and
consequently, by implication, that if medicine required any capital that
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Class 3

doctors themselves could not provide, it would have to be contributed
gratis by the community, instead of by investors looking for a profit.

Paul Starr, The Social Transformation of American Medicine 216

(1982).

26. John Wilson, The Political Economy of Contract Farming, Rev. Radical
Pol. Econ., Winter 1986, at 47, 56. For an early example of a contract
farming relationship in which Campbell Soup Co. treated carrot farmers as
de facto piece-rate workers, see Campbell Soup Co. v. Wentz, 172 F.2d 80
(3d Cir. 1948).

27. See Aronson, Self-Employment at 43; Marc Linder, Self-Emponment
as a Cyclical Escape from Unemployment: A Case Study of the Construction
Industry in the United States During the Postwar Period, 2 Research IN Soc.
of Work: Peripheral Workers 261, 262 (1983). See also Stewart
Clegg, Paul Boreham, & Geoff Dow, Class, Politics, and the
Economy 81 (1986) (“craftspeople who purvey manual skills which might
otherwise be for sale as wage-labour™).

28. Aronson, Self-Employment at 118-19.
29. Id. at xi.
30. Id. at ix.

31. Id. atxi. This is Schumpeter’s narrow, not Frank Knight’s broader, sense.
See David Evans & Linda Leighton, Self-Employment Selection and
Earnings over the Life Cycle 3 (U.S. Small Bus. Adm., Dec. 1987):
"Self-employed workers are certainly Knightean entrepreneurs because they
have control over their workplace and they bear risk as residual income
claimants.” Evans and Leighton’s petitio principii is obvious: the whole point
of analysis is whether in fact these criteria are met.

32. Aronson, Self-Employment at Xii.

33. See Daniel Bertaux & Isabelle Bertaux-Wiame, Artisanal Bakery in France:
How It Lives and Why it Survives, in The Petite Bourgeoisie:
Comparative Studies of the Uneasy Stratum 155-81 (F. Bechhofer &
B. Elliott ed. 1981); Carl Cuneo, Has the Traditional Petite Bourgeoisie
Persisted? 9 Canad. J. Soc. 269, 293-94 (1984); Harriet Friedmann,
Patriarchal Commodity Production, SOCIAL A nalysis, Dec. 1986, at 47-55.

34. In fact, the BLS/BOC data on the unincorporated self-employed already
include partners in such a way that it is not possible to go behind and to
correct them. See Manual at D6-24.

35. Similarly, Beverly Lozano, The |Invisible Work Force:
Transforming American Business with Outside and Home-Based
Workers 11 (1989), who correctly observes that the BOC cannot ask or
answer the subtle questions (concerning independence, autonomy, access to
profits, number of clients, who controls the pace of work, sets the price, and
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owns the equipment) necessary to identify a third category of those she calls
"informal workers,” fails to see that the same deficiencies render the
prevailing dichotomy between the self-employed and employees equally
unsubstantiated.

36. International Labour Office, The Promotion of Self-
Employment 1-2 (Int’l Lab. Conf., 77th Sess., Rep. VII, 1990)

37. Catherine Hakim, Self-Employment in Britain: Recent Trends and Current
Issues, 2 Work, Employment & Society 421, 434 (1988).

38. George Steinmetz and Erik Wright, The Fall and Rise of the Petty
Bourgeoisie: Changing Patterns of Self-Employment in the Postwar United
States, 94 Am. J. Soc. 973, 979 (1989). Aronson’s claim that Steinmetz and
Wright "have explained the rise in nonfarm self-employment as an
anticapitalist development” is wholly without foundation. See Aronson,
Self-Employment at 118.

39. 3 Marx, Das Kapital at 882. See also Thomas Carver, Principles
of Political Economy 385-86 (1919) (“In many small enterprises the
independent business man does his own work and is therefore a laborer...and
furnishes his own capital and is therefore his own capitalist™).

40. 3 Marx, Das Kapital at 882.

41. In fact, since the self-employed presumably work with an inferior capital
stock, the level of self-exploitation may even exceed that obtaining in the
dominant sector.

42. Steinmetz and Wright, The Fall and Rise of the Petty Bourgeoisie at 980.

43. See Marc Linder and John Houghton, Self-Employment and the Petty
Bourgeoisie: Comment on Steinmetz and Wright, 96 Am. J. Soc. 727, 729
(1990). Marx himself merely names-rather than solves-the problem when
he says that nonemploying independent artisans or farmers sell commodities
rather than their labor. Marx, Zur Kritik der Politischen Okonomie
(Manuskript 1861-1863) at 2179.

44, This essence is expressed in French and German, where the self-
employed are called independants and Selbstandige, respectively. See 10/1
Jacob Grimm & Wilhelm Grimm, Deutsches WQrterbuch 494 (1905)
(“'selbstSndig"™ as adjective: independent in economic or legal sense).
Germans have eschewed such linguistically available coinages as
Selbstbeschaftigte, Selbstbeschaftiger; Selbstangestellte, Selbstarbeitgeber, or
Selbstarbeitnehmer. The mere fact that a linguistic community constructs
some workers as independent, however, does not explain that independence.
As a French legal scholar noted, defining economic dependence by reference
to receiving income for an activity compensated by others is "fuzzy" "'in
contemporary societies where practically all the citizens are economically
dependent on one another." Jean-Jacques Dupeyroux,Security sociale
244 (1967).
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45, Frank Bechhofer & Brian Elliott, The Voice of Small Business and the
Politics of Survival, SOCIOLOGICAL Rev. Feb. 1978, at 57, 61.

46. Emil GrOnberg, Der Mittelstand in der kapitalistischen
Gesellschaft:Eine Okonomische und soziologische Untersuchung

168 (1932).

47. If, moreover, half of all men shifting from employee status to self-
employment also change their industry or occupation, Evans & Leighton,
Self-Employment Selection and Earnings at 3, it is questionable
whether the capital they bring is competitively relevant. Witliam Form,
Divided We Stand: Working-Class Stratification in America 30-31
(1985), adduces work autonomy, property ownership, above-average
occupational skills, and favored ascriptive status (i.e., male, white, native-
born) as the characteristic resources of the self-employed. Only the first two
distinguish the self-employed from employees, whereby autonomy derives
largely from ownership of the means of production (and unusual skills, which
may be viewed as human capital).

48. Marcia Levy, Self-Employment in the Covered Work Force 22
(Soc. Sec. Adm. Staff Paper No. 19, 1975), exaggerated in stating that the
data confirm Nt]he typical picture of self-employed individuals as farmers,
shopkeepers, or professional persons engaged in their own practice."

49. George Steinmetz & Erik Wright, Reply to Linder and Houghton, 96 Am.
J. Soc. 736, 738-39 (1990).

50. Itis not even in law-let alone socioeconomically-the case that the *'labor-
only self-employed™ are in reality employees only if they "'sell their labor
power only to one contractor or capitalist rather than to a variety of
contractors and...do not sell their products directly to consumers." Steinmetz
& Wright, Reply to Linder and Houghton at 739 n.5. See Marc Linder,
Employees, Not-So-Independent Contractors, and the Case of Migrant
Farmworkers: A Challenge to the ‘Law and Economics' Agency Doctrine, 15
N.Y.U. Rev. L. & Soc. Change 435, 469-71 (1986-87).

51. Id. at 469-70.

52. See Marc Linder, The Employment Relationship in Anglo-
American Law: A Historical Perspective 11-14 (1989).

53. Marx refers to the ""independent artisan, who works for stray customers."
Marx, Zur Kritik der Politischen Okonomie (Manuskript 1861-1863)
at 2133. For a schematic explanation of various outwork and homework
relationships, see Linder, The Employment Relationship in Anglo-
American Law at 6-11; Gerald Jaynes, Branches without Roots:

Genesis of the Black Working Class in the American South, 1862-
1882, at 26-29 (1986).

54. Erik Wright, Classes 53 (1985).
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55. Id. at 103 n.39. For mathematical proof of how unequal exchange can
generate a division of nonemploying independent producers into exploited
and exploiters, see John Roemer, A General Theory of Exploitation
AND Cilass 123-32 (1982); idem, New Directions in the Marxian Theory of
Exploitation and Class, in Analytical Marxism 81, 84-90 (J. Roemer ed.
1985 [1982]). For incisive criticism of Roemer’s overall revision of Marx, see
W. Anderson & Frank Thompson, Neoclassical Marxism, 52 Sci. & Soc. 215
(1988).

56. Wright, Classes at 62 n.47.

57. Under circumstances in which the self-employed are

economically insecure, it is difficult to claim that they are
autonomous in their work, that they are truly free to make their
own decisions and be their own bosses while surviving as well.
If we think of the "free" artisan and shopkeeper in the same terms,
we cannot fail to observe how penury, long hours, panicky fear of
losing essential customers, and bankruptcy are commonly associated
with the condition of self-employment.... Indeed, it might be
argued that such oppressive conditions are typical of self-
employment, success being the exception. Beggars and ragpickers,
after all, are self-employed.

Eliot Freidson, Professional Powers: A Study of the
Institutionalization of Formal Knowledge 124 (1986).

58. That is, other than the self-exploiter herself. Ontogeny recapitulates
phylogeny here: just as it was once said that it was senseless for workers in
a socialist state to strike against themselves, a self-employed worker would
have to be schizophrenic to take action against herself. But then the hybrid
model posits the self-employed as literally schizoid (“'cut up into two
persons”).

59. "The self-employed are isolated workers who do not come together
politically.... Ifthe self-employed cannot act in their self-interest, they cannot
link up with other employees to increase working-class political power."”
William Form, Divided We Stand at 263. See also William Form, Self
Employed Manual Workers: Petty Bourgeois or Working Class? 60 Social
Forces 1050, 1062-65 (1982) (self-employed are more conservative than
employees). For a historical discussion of the reverse process—the integration
of isolated workers into formal proletarian positions~in terms of organization
and consciousness, see Linder, European Labor Aristocracies at 202-
205.

60. Freidson, Professional Powers at 124-25.

61. See William Reddy, Money and Liberty in Modern Europe: A
Critique of Historical Understanding ch. 3 (1987).

62. For a critique, see Marc Linder, What Is an Employee? Why It Does, But
Should Not, Matter, 7 Law & Inequaltity 155, 172 n.75 (1989).

Original from

by G Oog Ie UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) an 2012-04-17 1617 GMI / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Class 57

63. Thomas Carver, Principles of Political Economy at 378-79, 402.

64. See Marc Linder, Employees, Not-So-Independent Contractors, and the
Case of Migrant Farmworkers at 470-71.

65. See Dieter BOgenhold, Die SelbstAndigen: Zur Soziologie
dezentraler Produktion 218 (1985). Tom Elfring, Service Sector
Employmentin Advanced Economies: A Comparative Analysis of lts
Implications for Economic Growth 137 (1988), mentions peddlers, shoe
cleaners, small-scale retailers, and repairers as among those pushed into self-
employment "'because it is their only option.” Or as Irving Leveson, Some
Determinants ofNon-Farm Self-Employment, MONTHLY Lab. Rev., May 1968,
at 11, 16, framed the issue, "a prerequisite for access to self-employment as
a vehicle for social mobility may be the attainment of a minimum
occupational level."

66. Harold Aurand, Self-Employment: Last Resortfor the Unemployed, Int’1
Soc. Sci. Rev., Winter 1983, at 7, 9 (discussing coal miners in the 1930s).

67. James Wood, Employment Experience of Paterson Broad-Silk
Workers, 1926-36: A Study of Intermittency of Employment in a
Declining Industry 32-33 (WPA Nat’l Research Proj. 1939), quoting Silk
Textile Work Assignment Board, Report upon Contract Weaving
inthe Rayon and Silk Industry 4 (mimeo. 4387,1935) (latter document,
according to RLIN, OCLC, and 546 National Union Catalog: Pre-1956
Imprints 156 col. 1 (1978), held only by John Crerar Library, which was
folded into University of Chicago Library, which in turn sold document to
Detroit Public Library, which lost it). See generally, Alfred O xenfeldt,
New Firmsand Free Enterprise: Pre-War and Post-War Aspects 120-
23 (1943). Truck and taxicab drivers are contemporary examples of workers
who buy their vehicles in order to avoid unemployment. See Richard
Peterson, John Schmidman, & Kirk Elifson, Entrepreneurship or Autonomy?
Truckers and Cabbies, in Varieties of Work 181,184,190 (P. Stewart & M.
Cantor ed. 1982). For another example of the flight of the unemployed into
nominal self-employment, see U.S. Bureau of Labor Statistics, Impact
on Workers and Community of a Plant Shutdown in a Depressed
Area 18 (Bull. No. 1264, 1960). In Britain, too, it has been established that
for some, "self-employment represents a second-best alternative to an
employee job." While such "involuntary entrants...seek only to provide
themselves with a job," even among the voluntary, some "seek[] only to ’own
their own job.™ Catherine Hakim, New Recruits to Self-Employment in the
1980s, 97 Employment G azette 286, 290, 291 (1989). See also James
Treble, Urban Poverty in Britain 1870-1914, at 47-49 (1979) (hawking
as response to cyclical unemployment).

68. Even in the professions such as medicine and law, "[t]he relative status
of the salaried and independent groups may be reversed during cyclical
depressions when large numbers of previously salaried individuals may
become unemployed and enter individual practice because they find it
impossible to obtain salaried employment.”” M ilton Friedman & Simon
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Kuznets, Income from Independent Professional Practice 297 (1945).
More recently, self-employed accountants, doctors, and lawyers, appear to
have had higher earnings than their employee counterparts. See Eugene
Becker, Self-Employed Workers: An Update to 1983, Monthly Lab. Rev,,
July 1984, at 14, 18.

69. In this regard it is wrong that if the self-employed in hard times drive
themselves and families harder, "[i]t is largely a private question as to how
badly or how well they treat themselves in terms of hours and conditions of
work.” International Labour Office, The Promotion of Self-
Employment 5 (Int’l Lab. Conf., 77th Sess., Rep. VII, 1990). Through the
force of competition, such substandard labor conditions may have an impact
on formal employees. Such entities have therefore often been called
*‘cockroach* shops.” See Wood, Employment Experience of Paterson
Broad-Silk Workers, 1926-36 at 33.

70. As has long been recognized, a large or even increasing number of self-
employed in a branch may indicate overcrowding rather than prosperity. See
Annette Leppert-FOgen, Die deklassierte Klasse: Studien zur
Geschichte und ldeologie des KleinbOrgertums 19, 19 n.20 (1974).

71. See Kurt Bauman, Characteristics of the Low-Income Self-Employed, 40
Indus. Rel. Res. Ass’n Proc. 339, 340 (1987) (data include the
incorporated self-employed). See also David Evans & Linda Leighton, Some
Empirical Aspects of Entrepreneurship, 79 Am. Econ. Rev. 519, 521 (1989)
(""Poorer wage workers-that is, unemployed workers, lower-paid wage
workers, and men who have changed jobs a lot-are more likely to enter self-
employment...all else equal. These results are consistent with the view of
some sociologists that 'misfits’ are pushed into entrepreneurship™).

72. Joseph Phillips, The Self-Employed in the United States 51
(1962).

73. Martin Weitzman,The Share Economy:Conquering Stagflation
(1984), generalizes this claim to all employment.

74. Reply to Linder and Houghton at 737 n.2.

75. For a sketch of an explanation of this phenomenon emphasizing the
central role of social norms, see Robert Solow, The Labor Market as
a Social Institution 28-50 (1990).

76. Lloyd Reynolds, Cutthroat Competition, 30 Am. Econ. Rev. 736, 747 n.29
(1940).
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80. See, e.g., Michael Piore, Birds of Passage: Migrant Labor and
Industrial Societies 95-98 (1979).

81. See Otto Nathan, Favorable Economic Implications of the Fair Labor
Standards Act, 6 Law & Conttemp. Probs. 416, 417 (1939); Paul
Samuelson, Economics 577 n.2 (9th ed. 1973 [1948]).

82. 4 Parlt. Deb. H.C. (5th ser.) 382 (1909) (Mr. Balfour); Robert Hale,
Minimum Wages and the Constitution, 36 Colum. L. Rev. 629, 630 (1936).

83. For criticism of the neoclassical analysis of the labor market, see So1ow,
The Labor Market as a Social Institution.

84. steve Balkin, Self-Employment Assistance Programs in the United States
Targeted to Low-Income Disadvantaged People, in 40 Indus. Rel.Res. Ass’n
Proc. 356, 359-60 (1987). See also Steve Balkin, Self-Employment for
Low-Income People (1989).

85. See generally, Betous, The Contingent Economy.

86. David Rabban, Distinguishing Excluded Managers from Covered
Professionals under the NLRAY89 COLUM. L. Rev. 1775, 1845, n.327 (1989),
sharing Freidson’s perspective, argues that ""[w]lhen demand for their services
is high, salaried professionals often have substantially more autonomy than
self-employed *free* professionals who have difficulty attracting clients or who
are dependent on only a few clients."”
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"Independents™ [whose] independence consisted in the necessity of
independently bearing the misery without the social protection
which the employees enjoyed.1

Who Are the Self-Employed?

[T]he self-employed are a highly diverse category of workers....
Their diversity and uniqueness have undoubtedly contributed to
their being treated as a nuisance in most research on the psychology
of work. One suspects that a reason for frequently classifying all
the self-employed together in occupational status codes is that it
facilitates their elimination from analysis.2

From 1975 to 1990, the crucial years of the alleged
“renaissance of the self-employed,”3 the number of
(unincorporated) self-employed as a share of all
nonagricultural employed rose only marginally-from 6.9 per
cent to 7.7 per cent (table 1).4 Significantly, the growth in
the absolute number and the rate of increase of self-
employed women-whose claim to economic independence is
much more tenuous than men’s5—exceeded those of men: the
number of nonagricultural self-employed women rose by
1.662.000, or 112.3 per cent, while that of men increased by
1.394.000, or 33.0 per cent.6 Indeed, after the aggregate rate
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of self-employment peaked in 1983, it was only the continued
rise in the rate of female self-employment that restrained the
decline in the former.

Table 1
Rate of (Unincorporated) Nonagricultural Self-Employment,
1975-1990

Total Men Women

1975 6.9% 8.6% 4.4%
1980 7.3 9.0 5.1
1983 7.8 9.5 5.6
1990 7.7 9.1 6.0

Source: Calculated according to data in U.S. Bureau of Labor Statistics, Labor
Force Statistics Derived from the Current Populvtion Survey, 1948-87, tab.
B -1l at 625-26 (Bull. 2307,1988); U.S. Bureau of Labor Statistics, Handbook o f
Labor Statistics (Bull. 2340,1989), tab. 21 at 112-13; Employment and Earnings,
Jan. 1991, tab. 23 at 191.

Scrutiny of the shifts in the industrial and occupational
locations of the self-employed as disclosed by a variety of
sources may shed light on the solidity of their status. If the
focus is narrowed to the years 1976 to 1983, which Steinmetz
and Wright single out as the core years of the relative rise
of the self-employed,7 total nonagricultural self-employment
grew by thirty-five per cent. Disproportionately high growth
rates were recorded in the following six distinctly dependent
occupations, which alone accounted for thirty per cent
(513,000) of the aggregate increase of (1,736,000) self-
employed: hucksters”™ (216 per cent); maids, janitors, and
cleaners (170 per cent); truck drivers (70 per cent); child
care workers (67 per cent); taxi drivers (63 per cent); and
hairdressers and cosmetologists (34 per cent).9

For at least a half-century, the service, construction, and
retail industries have accounted for about four-fifths of all
unincorporated self-employed.10 From 1979 to 1988, while
the total number of nonfarm sole proprietorships filing
returns with the Internal Revenue Service (IRS) rose by
forty-six per cent, from 9,343,603 to 13,679,302, service

Original from

by G Oog Ie UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) an 2012-04-17 1617 GMI / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Substance 63

businesses increased by seventy-six per cent-from 3,654,001
to 6,456,871. Thus, new service businesses alone accounted
for almost two-thirds (65%) of the total net increase. Within
services, the largest individual increases were recorded for
miscellaneous personal services: 580,998 (244 per cent); other
business services: 564,701 (173 percent); management/public
relations: 336,913 (130 per cent); services to buildings:
196,637 (143 per cent); computer/data processing: 120,936
(539 per cent); and beauty shops: 85,999 (36 per cent). In
other words, the increases were concentrated in businesses
requiring little or no physical or human capital and those
requiring significant formalized credentials.

Many of these entities, of course, may be large
employers, the existence of which says little or nothing about
the course of self-employment. More relevant here are
unpublished CPS data on the unincorporated self-employed.
They show that between 1983, when the BLS/BOC
introduced a new occupational classification, and 1988,
services accounted for twenty-eight per cent of the increase
in total nonagricultural self-employment and was the only
sector in which the rate of self-employment rose. Even more
revealingly, the increase of almost a quarter-million self-
employed in four occupations-maid, janitor, hairdresser, and
child care worker-alone accounted for nine-tenths of the
increase within the service sector and more than one-quarter
of the entire growth of nonagricultural self-employment.14
These are precisely the kinds of jobs that prompt the
strongest doubts about their classification as self-
employment.

A more precise picture of the service businesses in the
late 1980s emerges from the 1987 Census of Service
Industries. Of the 6,254,512 establishments returned in that
year, seventy-nine per cent were individual proprietorships,
seventy-four per cent were without payroll, and seventy per
cent individual proprietorships without payroll. The average
receipts of all establishments without payroll amounted to
$21,000, compared to $475,000 for those with payroll.15 If
the receipts were $21,000, it may be assumed that the net
income of the average service proprietorship with no

Original from

Jigilized by (JO O file UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) an 2012-04-17 1617 GMI / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

64 Farewell to the Self-Employed

employees was only a fraction of that amount—that is,
considerably less than half of the median earnings of year-
round, full-time workers in 1987 (which were $26,008 for
men and $16,909 for women).16 Data from earlier censuses
disclose a pronounced trend toward ever more diminutive
one-person service providers. In 1977 only fifty-seven per
cent (1,109,617) of 1,834,713 establishments were individual
proprietorships without payroll;17 in 1967 and 1963 the
respective shares were fifty-six per cent (666,404 of 1,187,814)
and fifty-two per cent (557,317 of 1,061,673).“ In 1977, 1967,
and 1963, the average receipts of service establishments
without payroll were ninety-four, 105, and 107 per cent,
respectively, of the median earnings of year-round, full-time
male workers19--compared to only eighty-one per cent in
1987.

Table 2 reports, by branch of business, the largest number
of individual proprietorships without payroll2 in the service
sector in 1987.

Table 2
Largest Branches in Service Sector by Number of
Individual Proprietorships without Payroll, 1987 and 1977

Branch 1987 1977 %]lv

Number % of Number % of All oease

All Estab- Estab- 1977-

lishments lishments 1987

All 4,386,405 70 1,048,501 57 318

Health

services8 279,640 56 NADb NA NA

Beauty shops 252,199 75 119,344 61 111
Building

services 238,276 82 38,948 58 512
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Table 2 (ont.)

Branch 1987 1977 % \v
Number % of Number % of All arease
All Estab- Estab- 1977-
lishments lishments 1987
Child
day care 221,780 89 1ST 1 141260
Auto repair 178,221 59 67,279 44 165
Accounting/
book-
keeping 175,512 70 84,501 67 107
Theatrical
producers/
enter-
tainers 169,783 91 58,832 87 186
Legal
services 129,136 47 70,605 42 83
Engi-
neering/
archi-
tectural 123,656 63 NAd NA N\
Computer
services 97,988 70 4,557 28 2050
Medical
doctors 97,467 33 51,727 27 88

Source: Calculated according to data in U.S. Bureau of the Census, 1987 Census
of Service Industries: Nonemployer Statistics Series: Midwest tab. 1 at 2-3-
2-9; U.S Bureau of the Census, 1977 Census of Service Industries, 1 Subject
Statistics at 1-12-1-38, 1-141-1-151, 9-5-9-9, 9-81.

aExcept medical doctors.

bOther than physicians’ offices, this branch included 254,919 establishments.
Excluding the rubric "not elsewhere classified (n.e.c.),”" 27,943 establishments were
individual proprietorships without payroll. The n.e.c. category included an additional
111,534 establishments without payroll, but these were not broken out according to
ownership form. Calculated according to data in id. at 8-3 and 8-37.

‘These data overstate the number of nonemploying proprietorships since they include
all ownership forms of organization. In 1977, 14,172 taxable child care service
establishments were returned, only 157 of which reported no employees. There were
an additional 10,641 tax-exempt (i.e., nonprofit) establishments. Id., tab. 30 at 9-
63.

din 1977, data for sole proprietorships without payroll were not published separately
for this branch. Of 75,583 establishments, 50,541 were sole proprietorships and
34,403 establishments without payroll. 1977 Census of Service Industries, 1
Subject Statistics at 9-7.
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Table 2 shows both an explosion in the number of
isolated workers, such asjanitors, hairdressers, and child care
attendants engaged in pseudo-self-employment,2L  who
perform services at the low end of the spectrum of skill,
technology, capital, and income, and an increase in
independent professionals22 at the high end.23

The increasingly insubstantial character of isolated
workers’ activities is replicated in the construction industry
(table 3).

Table 3
Construction Industry Establishments
without Payroll, 1972,1982, and 1987

Number % of All
Establishments
in Category

AU
1972 482,865 52%
1982 912,452 67
1987 1,368,322 72

Specialty

Trades

1972 384,343 59
1982 700,833 70
1987 1,062,226 76

Source: Calculated according to data in U.S. Bureau of the Census, 1972 Census
of Construction Industries, 1 Industry and Special Statistics tab. Al at 1-3
(1976); U.S. Bureau of the Census, 1987 Census of Construction Industries,
Industry Series, United States Summary: Establishments with and without
Payroll tab. 1 at 7 (1990) (excluding land subdividers and developers).

The number of construction establishments without payroll
almost tripled during these fifteen years, while their share of
all establishments in the industry rose from little more than
half to almost three-quarters. The very modest incomes such
solo workers were able to generate can be gauged by the
average value of business done (that is, including costs) by
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specialty trade "contractors" without payroll; in 1987, 1982,
and 1972 it amounted to only $32,000, $27,000, and $13,000,
respectively, compared to $597,000, $444,000, and $212,000,
respectively, for those with payroll. The two largest
specialties were considerably smaller: in 1987, 166,591 solo
painters/paperhangers on the average did only $22,000 in
business, and 337,935 carpenters averaged $24,000.24 Overall
in 1987, sixty-nine per cent of all specialty trade contractors
without payroll did work for less than $25,000; in 1972, forty-
one per cent had done less than the equivalent inflation-
adjusted figure of $10,000.5

In retail trade, the third large sector harboring
considerable numbers of self-employed, the data also confirm
subproletarian incomes of the proprietors. Isolated workers,
however, do not predominate as they do in services and
construction, nor do they display the same monolithic trend
toward proliferation. At the most recent business census in
1987, 916,048 establishments without payroll accounted for
thirty-eight per cent of all establishments; their average sales
of $51,000 amounted to approximately one-twentieth of that
of establishments with payroll.2% Of these retail
establishments without payroll, sixteen per cent reported sales
of $10,000-$25,000, eleven per cent $5,000-$10,000, and
sixteen per cent less than $5,000. Because twenty per cent
did not operate during the entire year and were not included
in the sales breakdown, these groups accounted for fifty-four
per cent of year-round establishments without payroll.  Ten
years earlier,28 only 551,447, or thirty per cent of 1,855,068,
retail establishments were without payroll2® The numbers
and shares of retail establishments without payroll in the
1960s were similar to those in 1977.30

The branches that recorded the largest number of retail
establishments without payroll (as a percentage of all stores)
in 1987 are identified in table 4.3
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Table 4
Largest Branches in Retail Trade by
Number of Establishments without Payroll, 1987

Branch Number of % of All Average Sales
Establish- Establish- ($000)
ments ments in

in Branch

All 916,048 38 51
Eating/

drinking 99,080 20 47
Used

merchan-

dise 74,502 83 23
Furniture/

furnishings 70,359 39 47
Grocery 59,632 30 92
Used car

dealer 59,573 80 125
Apparel 47,976 24 40
Gift/

souvenir 46,672 59 21
Sporting

goods 28,198 57 42
Florist 22,819 46 28
Gas service

station 22,432 16 124

Source: Calculated according to data in U.S. Bureau of the Census, 1987 Census
of Retail Trade, Special Report Series: Selected Statistics tab. 2 at M -1-9
(1991); U.S. Bureau ofthe Census, 1987 Census of Retail Trade, Nonemployer
Statistics Series, Northeast tab. 1 at 1-3-1-4 (1990).

Once costs are deducted from such average sales, it is clear
that many of these solo retailers—n particular the large
numbers of establishments with sales much below the
average-also receive incomes far below those of an average
employee.® When long store hours and the widespread use
of unpaid family workers are taken into account, the
aggregate working and living conditions of such families may
be far inferior to those of outright employees.
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Income and Class

[M]ore than one-seventh of the self-employed earned less than the
minimum wage.33

In the poorest parts of the country...self-employment is frequently
the only manner in which a living income can be put together.3

If those classified as self-employed are viewed not as a
homogeneous class defined by their uniquely hybrid
relationship to labor and the means of production but instead
as composed of heterogeneous sectors including
proletarianized and lumpen strata, then the loss of the
criterion of the capacity to capture part of their own surplus
labor® will no longer distinguish them from employees.
Once this criterion ceases to apply to the nominally self-
employed, the distributional pattern of income will overlap
with that of the working class.

Overall, the literature agrees, employees’ income exceeds
that of the self-employed: "On average, wage-and-sala™
work pays substantially better than self-employment.”
Moreover, "[t]he central fact about the earnings of the self-
employed in the recent period of expansion is their decline
from a relatively more favorable level to a relatively less
favorable level in comparison with the average earnings of
employees."38 Social security data reveal a steady upward
trend in the average annual total earnings of wage and salary
workers as a share of those of the self-employed from 1968
forward: 1955, eighty per cent; 1960, eighty-three per cent;
1965, sixty-seven per cent; 1970, seventy-two per cent; 1975,
seventy-five per cent; 1980, nintey-six per cent; 1988, 128 per
cent3 Unpublished CPS data show that the mean income of
wage and salary workers as a share of that of nonfarm self-
employed men (women) rose from 1974 to 1984 from 110
per cent (176 per cent) to 130 per cent (189 per cent).4
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Unpublished CPS data also reveal that the median annual
earnings of year-round, full-time (unincorporated) self-
employed were considerably lower than those of their
employee counterparts. In 1987, the male self-employed
earned 83.2 per cent4l and self-employed women only 61.4
per cent as much as wage and salary workers.42 With regard
to specific occupations, the shares that the self-employed
attained vis-"-vis employees appear in table 5.

Table 5

Median Annual Earnings of Year-Round, Full-Time Self-
Employed as a Share of Those of Wage and Salary Workers,
Selected Occupations, 1987

Occupation %
Managerial 68
Professional 119
Technician 104
Sales 91
Services 78
Mechanic-repairer 51
Construction 79
Precision production 59
Operator 97
Transport 103
Handler 71
Cleaning & building service 80
Personal service 82

Source: Calculated according to data in U.S. BLS, Current Population
Survey (unpub. tabulations 1987).

It shows that the income of the self-employed is much more
skewed than that of employees, again suggesting that they are
heterogeneous strata rather than a unitary class. Thus, in
1987, even among those employed fulltime and yearround,
the self-employed displayed a much more bipolar distribution
of income than did employees. Whereas 9.8 per cent of
employees earned less than $10,000, 27.0 per cent of the self-
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employed did; at the other end of the scale, 2.2 per cent of
employees reported earnings of more than $75,000 compared
to 50 per cent of the self-employed.43 A calculation
including the incorporated self-employed shows similar
results (table 6).44

Table 6
Distributional Extremes of Income among Year-Round,
Full-Time Employees and Self-Employed, 1982

<$5,000 >$30,000
Wage and salary workers 1.2% 17.3%
Incorporated self-employed 4.6 50.5
Unincorporated self-employed 19.1 23.5

Source: U.S. Small Bus. Adm’n, The State of Small Business [1986] tab. 4.12 at
130 (1986).

In seeking to identify differences between employees and
self-employed that might be relevant to explaining their
respective earnings, one researcher notes that "[t]he obvious
major difference, in principle, is in their ownership,
responsibility, and control over physical capital.” This
difference implies first "that the entire yield of the capital
investment will belong to its owner and that there will be a
strong incentive to utilize plant, equipment, and tools more
efficiently. Second, the self-employed worker, as
entrepreneur, should be compensated for the risk of loss of
capital and, as worker, for job loss should the business
venture fail."4 The first point follows from or is at least
consistent with Marx’s conceptualization of independent
producers as workers whose ability to interpose capital
enables them to prevent their suppliers and customers from
capturing all of the surplus value they create. The problem
Is that empirical studies show little advantage accruing to the
self-employed from capital ownership, perhaps because of the
small scale of enterprise and the low quality of capital;
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moreover, in recessions, underemployed self-employed may
accept lower earnings as a means of preserving their capital
investment and as an alternative to unemployment when they
are not eligible for unemployment insurance benefits.46

One available inference from these data-albeit one that
the aforementioned researcher does not draw47~is that such
nominal self-employed are not and should not be categorized
as independent economic agents. This inference is also
consistent with the finding that half of all male employees
switching to self-employment change industry or
occupation,48 which suggests that impulses other than the
contemplated use of accumulated skills and training may
motivate a significant segment of those shifting to nominal
self-employment.

The political importance of the intersection between class
and income lies in the sphere of ideology. According to one
influential formulation:

If we consider only the economic grounds of determining the
societal division into classes, the demarcation at the low end is clear
insofar as the non-independent owner of labor power only, i.e., he
who in principle is always dependent on the labor market, would
never be petty bourgeois [Mittelstandler], but would always have to
be a proletarian. Nevertheless even the economic (i.e., not only the
ideological) demarcation at the low end has its difficulties. Such
difficulties surface as soon as one thinks of the independent owner
of only his own labor power, of the small master or dealer with only
other people’s operating funds.... The income-poor hairdresser,
small cabinet-maker, retail dealer, tailor is despite the low income
conceptually not a proletarian, and he does not feel himself to be
such either. He has at his disposal, apart from his labor power,
modest means of production and tools—but still means of
production and tools. Furthermore, he does not enter the labor
market in order to sell his labor power to be placed at someone
else’s disposal. He employs it himself and remains in freedom a
poor man. In spite of the possibly meager income, small dealers,
artisans, or small producers are therefore in principle never
proletarians.®

This approach may become empirically fruitful only to
the extent that it does not commit a petitio principii, which
can be avoided only if criteria are articulated to identify
those who do not sell their labor power on the labor market.
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The sole criterion that Marbach develops is whether the
worker in question sells directly to a noncapitalist consumer
or, alternatively, to a firm not in the same product market
and hence unable to control him. A solo house painter with
minimal tools (brushes and a ladder or scaffolding) earning
less than the average worker may serve as a contemporary
example. Although his individual customers do not tell him
how to paint, it is not clear that a painting contractor-
employer would interfere significantly with the routine details
of his work either. If he is competing with large numbers of
other solo painters (as well as with employing contractors),
the force of competition through the price system will impose
on him a certain level of technology, techniques, tools,
materials, methods, speed, and intensity almost as surely as
iIf he were an employee. To be sure, if he is willing to make
do with a subaverage level of income, he may be able to
escape some of these competitively enforced restrictions. To
the extent that he is prepared to trade off relief from a
personal workplace boss for lower income, he may be living
in a kind of solipsistic world. Yet this would not conform to
the classical image of the self-employed as enjoying
financially solid independence-and not merely heightened
risk.520

In order to illuminate just how compressed the stratum
of economically independent self-employed is, a unique set
of data are set out from a period in which the self-employed
figured much more prominently than they do today. At the
time of the introduction of the federal income tax in the
United States, the working class was effectively exempt from
tax liability because the income threshold was set so high.5L
It is, therefore, possible to use the returns as a class matrix.
For one year only, 1916, the Commissioner of Internal
Revenue published income data by occupation, on the basis
ofwhich the self-employed/petty bourgeoisie and bourgeoisie
can be fairly segregated out (table 7)?2
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Table 7 (cont.)

Occupation  Number % of % of % of
of Persons in All All
Persons Occupation Returns Net
Returned at Income

1910 Census

Labor,

skilled &

unskilled 2,304 NA 0.5 0.3
Clergymen 1,671 1 0.4 0.2
Architects 1,419 9 0.3 0.2
Insurance

brokers 1,414 NA 0.3 0.3
Lumbermen 1,319 1 0.3 0.3
Saloon

keepers 1,311 2 0.3 0.1
Theatrical

profession 914 0.5 0.2 0.2
Theatrical

business:

OWNErs,

managers 811 3 0.2 0.2
Artists 786 NA 0.2 0.1

Source: Calculated according to data in Statistics of Income for 1916: Compiled
from the Returns for 1916 under the Direction of the Commissioner of
Internal Revenue, H. Doc. No. 1169, 65th Cong., 2d Sess. at 7, tab. 6 at 31 (1918).
*The fact that the occupation includes nurses may account for the relatively low
percentage of high-income persons in occupation.
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With a few moderately heroic assumptions, these occupations
can be reclassified under the rubrics in table 8.

Table 8

Distribution of Net Income by Class, 1916

Class % of All
Returns

Capitalists/employers 43
Capitalists
Merchants
Manufacturers
Agriculturists
Bankers
Mine owners
Lumbermen
Hotel/Saloon keepers
Theater owners

Employees 13
Supervisors
Military
Civil servants
Teachers
Laborers

Professions 15
Lawyers
Medicine
Engineers
Accountants
Authors
Clergy
Architects
Actors/Artists

Ambiguous 21
Corporation officials
Travelers
Insurance Agents
Real estate/Stock brokers

by GOOQgle

% of All
Net Income

56

19
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The major assumption is that without employing others,
no person in the class of employers could have been engaged
in a solo producing or retail business53 generating five to six
times as much income as the annual wages of the average
worker.%4 This assumption thus eliminates the backbone of
the pure petty bourgeoisie, that is, the nonemploying, non-
professional old middle class, from the ranks of the taxably
wealthy.% The class of taxable professionals, which includes
only between one-fifth and one one-hundredth of all
professionals, surely embraces some self-employed; yet how
many of the lawyers and doctors, for example, worked alone,
without employees, is unknown. The major taxonomic
problem arises among the corporate officials, brokers, and
agents. Many of the officials may have been highly paid
executive employees of firms they did not own; those who
were owners were presumably by and large not solo
operators of incorporated businesses. Thus, this numerically
predominant segment was only partly self-employed, but only
few were probably pure petty bourgeois. Among the agents
and brokers, many may have been employees, but some were
in business on their own, and some of these may have
operated more or less alone.

Women as Self-Employed:
The Quintessential Disguised Proletarians

[I]t is not surprising to find an above-average incidence of poverty
among the self-employed.5%6

Dramatic growth of self-employment among women57has
fueled the notional rise in self-employment since the mid-
1970s.58 From 1979 to 1983 the number of unincorporated
self-employed women increased five times faster than men39
and from 1975 to 1988, women as a share of the self-
employed rose from 23.7 per cent to 32.7 per cent.&@0 Two
characteristics crucially distinguish female self-employed from
their male counterparts. First, even much more so than is
the case among men, their incomes are much lower than the
wages and salaries received by employees in corresponding
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occupations.6l ~ Second, the hallmark of female self-
employment is the virtual absence of the traditional
professional self-employed (such as physicians, dentists,
accountants, and lawyers) and its concentration in
heteronomous and low-paid occupations. In 1980, for
example, the census of population showed that the seven
occupations of cosmetologist, food service worker, cleaning
and building service worker, secretary, cashier, bookkeeper,
and retail sales worker-which are almost on their face
redolent of economic and personal dependence-alone
accounted for one-third of all self-employed women outside
agriculture.@

The average earnings of self-employed women are well
below those of wage and salary workers, and this gap has
widened. Those of full-time, full-year self-employed women
amount to little more than half of those of their employee
counterparts.63 Even incorporated self-employed women do
not fare much better.®4 Consequently, the recorded rise in
female self-employment may merely be disguising a tendency
for women to subsidize their otherwise uncompensated
reproductive labor: "[WJomen who provide market goods and
services while working in their homes may be compensated
for lower money earnings by the increase in utility derived
from being able to devote more time to child rearing and
homemaking."® That self-employment among women is even
less substantial than among men is also reflected in their less
frequent use of capital.®

A special study done in connection with the 1970 census
disclosed the insubstantial character of self-employed women
(table 9).
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Table 9
Distribution of High Incomes among
Male and Female Employees and Self-Employed, 1969

>$15,000 >$50,000
Men
Employees 3,835,188 133,919
Self-Employed 1,000,308 95,931
Women
Employees 158,921 5,985
Self-Employed 40,019 2,293

Source: Calculated according to data in U.S. Bureau of the Census,
Census of Population: 1970, Subject reports: Final Report PC(2)-
7F: Occupations of Persons with High Earnings tab. 14 at 95-97
(1973). The data refer to the experienced civilian labor force, which includes
the experienced unemployed, who had worked at any time in the past.

The minuscule number of highly paid self-employed women
and the relatively small percentage of all self-employed
women they represent underscore the disproportionately
nominal nature of female self-employment.67 Although there
were about five times as many self-employed men as women,
forty-two times as many men as women reported incomes in
excess of $50,000. Viewed another way, two per cent of self-
employed men, but only 0.2 per cent of self-employed women
reached that level of income.68 Of unincorporated women,
32.5 per cent earned less than $5,000, and seven per cent of
incorporated earned more than $30,000 &®

Unpublished data from the CPS for 1987 show that the
situation did not improve for self-employed women during
the intervening two decades (table 10).
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Table 10

Distributional Extremes of Earnings among
Year-Round, Full-Time Male and Female
Employees and Self-Employed, 1987

<$10,000 >$75,000
Men
Employees 6.7% 3.4%
Self-Employed 21.6 5.9
Women
Employees 14.4 0.3
Self-Employed 47.0 19

Source: Calculated according to data furnished by BLS, Current
Population Survey (unpub. tabulations, 1987). The highest earnings
bracket for which data were collected was over $75,000.

Three times as many self-employed men as women
reached the highest income level. At the other extreme,
whereas almost half of all female self-employed earned less
than $10,000, little more than one-fifth of the males fell into
this group. The pronounced bipolarity of earnings as
between female self-employed and employees was also
greater than among males.

NOTES

1. Hans Speier, Die Angestellten vor dem Nationalsozialismus: Ein
Beitrag zum VerstAndnis der deutschen Sozialstruktur 1918-1933,
at 65 (1989 [1977]).

2. Dov Eden, Self-Employed Workers: A Comparison Groupfor Organizational
Psychology, 9 Occupational Behavior and Human Performance 186,
212 (1973).

3. Thomas Hagelstange, Niedergang oder Renaissance der Selbstandigen?
Statistische Daten zur Entwicklung in der EG und in Nordamerika,
Zeitschrift for Soziologie, Apr. 1988, at 142 (denying renaissance).
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4. Calculated according to data in U.S. Bureau of Labor Statistics,
Handbook of Labor Statistics tab. 21 at 112 (Bull. 2340, 1989); and
Employment and Earnings, Jan. 1991, tab. 23 at 191.

5. See infra at 78-81.

6. Calculated according to data in U.S. Bureau of Labor Statistics,
Handbook of Labor Statistics, tab. 21 at 113 (Bull. 2340, 1989);
Employment and Earnings, Jan. 1991, tab. 23 at 191.

7. Steinmetz & Wright, The Fall and Rise of the Petty Bourgeoisie tab. Al at
1010.

8. By 1983 BLS/BOC changed their description to “street and door-to-door
sales workers.”

9. Calculated according to data from U.S. Bureau of Labor Statistics,
Current Population Survey (Unpub. tabulations, 1976 and 1983). These
data include only the unincorporated self-employed.

10. Calculated according to data in Spec. Comm, to Study Problems of
American Small Business, 78th Cong. 1lst Sess., Small Business
Problems:Small Business Wants Old-Age Security tab. 2 at 33 (Sen.
Comm. Print. No. 17, 1943); U.S. Bureau of Economic Analysis, The
National Income and Product Accounts of the United States, 1929-
82: Statistical Tables tab. 6.9B at 282 (1986); Employment and
Earnings, Jan. 1991, tab. 24 at 192.

11. Although those operating full-time businesses rose from 5.99 million to
6.46 million from 1981 to 1985, the rate declined from 9.3% to 9.1%. U.S.
Small Bus. Adm’n, State of Small Business 1989, at 37-38 (1989).

12. Internal Revenue Service, Statistics of Income-1979-1980 Sole
Proprietorship Returns tab. 1 at 10-15 (1982); Louella Ballenger, Sole
Proprietorship Returns, 1988, SOl Bulletin, Summer, 1990, at 39, tab. 1 at
43-46.

13. The expansion of the business service industry is itself in part a reflection
of efforts by firms to contract out peripheral parts of their work in order to
take advantage of the lower wages and "very low incidence of unionization"
prevailing in that sector. See Wayne Howe, The Business Services Industry
Sets Pace in Employment Growth, Monthiy Lab. Rev., Apr. 1986, at 29, 34-
35.

14. Calculated according to data furnished by U.S. Bureau of Labor
Statistics, Current Population Survey 1983-88 (unpub. tabulations,
1989).

15. U.S. Bureau of the Census, 1987 Census of Service Industries:
Nonemployer Statistics Series: Midwest tab. 1 at 2-3 (1990) (with data
for United States); see also U.S. Bureau of the Census, 1987 Census of
Service Industries, Subject Series. Establishments and Firm Size
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(Including Legal Form of Organization) A-2 (1990) (containing data
only on firms and establishments with payroll). No data were broken out on
receipts for individual proprietorships, which presumably would have been
even lower than $20,000.

16. U.S. Bureau of the Census, Money Income of Households,
Families, and Persons in the United States: 1987 tab. A at 2 (Current
Pop. Rep., Ser. P-60, No. 162, 1989). It must also be taken into account that
if a self-employed worker must buy medical insurance for the family and
disability and life insurance, "an employee earning $60,000 may well discover
it takes self-employment income of $100,000 to have the same net." Jan
Rosen, Your Money: Caution Is Urged On Retiring Early, N.Y. Times, June
8, 1991, at 18, col. 1, 3.

17. U.S Bureau of the Census, 1977 Census of Service Industries, 1
Subject Statistics tab. 1 at 1-6 (1981) (data on establishments without
payroll calculated by subtracting data on establishments "with payroll"" from
those on "all"" establishments). Of 1,834,713 establishments, 973,581 had no
employees; id. tab. 2 at 1-39 (discrepancy presumably stems from exclusion
from data on number of employees of establishments not operating entire
year). Of 1,763,992 firms, 1,109,617 had no employees; id. tab. 5 at 1-116.

18. U.S. Bureau of the Census, 1967 Census of Business, Selected
Services, Area Statistics: United States tab. 1 at 1-6-1-7 (1970)
(calculated by subtracting data for establishments with payroll from those for
all establishments).

19. Calculated according to data in id\ Money Income of Households,
Families, and Persons in the United States: 1987 tab. A at 2 and tab.
A-l at 178; U.S Bureau of the Census, 1977 Census of Service
Industries, 1 Subject Statistics tab. 1 at 1-6.

20. The data for all establishments (including incorporated entities) without
payroll are very similar-increasing by 317 per cent from 1977 to 1987, while
individual proprietorships rose by 318 per cent. The figures for the
individual branches track those for the proprietorships too.

21. The BOC does not obtain data on nonemployers directly from them but
rather from the IRS based on the Schedule C that self-employed taxpayers
file. See U.S. Bureau of the Census, 1987 Census of Service
Industries: Geographic Area Series: United States A-I (1989). Thus,
for example, a hairdresser who must "‘rent her chair’ from the owner of a
beauty shop who treats her as self-employed will file a Schedule C to
document expenses to be set off against income. Transformed into a census
datum, each such hairdresser will count as a nonemploying, individual
proprietorship *"beauty shop,” although in fact one shop may employ several
such hairdressers.
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22. That almost one-half of all lawyers’ offices and one-third of all physicians’
offices are individual proprietorships without payroll seems implausible. To
be sure, in some cases a spouse might be an unpaid secretary, assistant,
nurse, or receptionist but not on this order of magnitude. That large
numbers of lawyers and doctors actually work alone-for example, answer
their own telephone and door-also fails to accord with experience. When
guestioned about this issue, the chief of the services branch of the BOC
conjectured that many nonemployers might be working part-time or at a
second job or that they might really be employees or consultants at other
full-time jobs. Telephone interview with Jack Moody (May 21, 1991). This
explanation may be plausible in other occupations, but it does not ring true
for doctors and lawyers.

23. Unfortunately, the BOC did not break out the numbers for child day care
before 1987. Other groups encompassing large numbers of businesses could
have been included depending on how broadly the category was defined.

24. Calculated according to data in U.S. Bureau of the Census, 1972
Census of Construction Industries, 1 Industry and Special
Statistics tab. A2 at 1-4 (1976); U.S. Bureau of the Census, 1987
Census of Construction Industries, Industry Series, United States
Summary: Establishments with and without Payroll tab. 1 at 7
(1990). In 1972, "receipts’” rather than '‘value of business done™ were
recorded.

25. Calculated according to data in U.S. Bureau of the Census, 1972
Census of Construction Industries, Industry Series: U.S. Summary
tab. A2 at 1-5; U.S. Bureau of the Census, 1987 Census of
Construction Industries, Industry Series, United States Summary:
Establishments with and without Payroll tab. 2 at 9. The size of
specialty trade contractor individual proprietorships without payroll was even
smaller. See U.S. Bureau of the Census, 1987 Census of Construction
Industries, Subject Series: Legal Form of Organization and Type
of Operation tab. 1at 6 (1990) (average value of business done $30,000).
If in 1972 seventy per cent of individual proprietors had no payroll, by 1987
the figure had risen to eighty-nine per cent. Id. tab. 1lat 5; U.S. Bureau of
the Census, 1972 Census of Construction Industries, Special Report
Series: Type of Operation and Legal Form of Organization tab. 1

at 4 (1975).

26. Calculated according to data in U.S. Bureau of the Census, 1987
Census of Retail Trade, Nonemployer Statistics Series, Northeast
tab. 1 at 1-3 (1990) (817,318 individual proprietorships without payroll
accounted for eighty-nine per cent of all establishments without payroll).

27. Calculated according to data in U.S. Bureau of the Census, 1987
Census of Retail Trade, Special Report Series: Selected Statistics

tab. 2 at 1-4 (1991).
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28. In 1982, 491,114 (31.2%) of 1,923,228 establishments reported no paid
employees and averaged $42,000 in sales. U.S. Bureau of the Census,
1982 Census of Retail Trade, Industry Series, Establishment and
Firm Size (Including Legal Form of Organization) tab. 5 at 1-107

(1985).

29. 1 US. Bureau of the Census, 1977 Census of Retail Trade,
Subject Statistics tab. 1 at 1-8 (1981) (calculated by subtracting "‘with
payroll” from "dl'* data). Of 1,855,068 establishments, 463,785 reported
having no paid employees; id., tab. 2 at 1-35. Of 1,567,071 firms, 551,447
(thirty-five per cent) reported no paid employees; id., tab. 5 at 1-100. Of
1,855,068 establishments, 1,003,667 were individual proprietorships (497,584
of which were without payroll); id. tab. 7 at 1-127.

30. U.S. Bureau of the Census, 1967 Census of Business, 1 Retail
Trade-Subject Reports, U.S. Summary tab. 1 at 1-4-1-5 (1971)
(571,778/501,844 [32%/29%] of 1,763,324/1,707,931 establishments without
payroll in 1967/1963 [calculated by subtracting “with payroll"” from "all"
data]).

31. The branches selected are to some extent arbitrary; using more or less
comprehensive classifications would have led to a different selection and rank
order. The comparable data for establishments without payroll in 1977 were
as follows: eating and drinking, 59,452 (16%b); grocery, 52,200 (29%);
furniture/furnishings, 46,837 (57%); gas service station, 29,942 (17%);
apparel, 25,313 (18%); used merchandise, 35,352 (71%); used car dealers,
23,729 (64%0); gift/novelty/souvenir, 16,940 (50%0); florist, 9,283 (32%). 1
U.S. Bureau of the Census, 1977 Census of Retail Trade, Subject
Statistics tab. 1at 1-11-1-32 (1981). In 1967 and 1963, respectively, were
recorded 89,445 and 112,709 grocery stores (41% and 46%), and 50,869 and
45,610 gas stations (24% and 22%). Calculated according to data in U.S.
Bureau of the Census, 1967 Census of Business, 1 Retail
Trade-Subject Reports, U.S. Summary tab. 1at 1-4-1-5.

32. Of the three branches with above-average sales, gas service station
franchisees most clearly approximate employees. Cf. Shell Oil Co. v.
Marinello, 63 N.J. 402,307 A.2d 598 (1973), cert, denied, 415 U.S. 920 (1974).
Selling commodities with high unit prices such as used cars is apparently one
way in which a single person with little human capital can generate relatively
high annual sales.

33. U.S. Small Business Administration, The State of Small Business:
A Report of the President 131 (1986).

34. The Times (London), Aug. 13, 1976, at 13, col. 7 (letter).

35. See Wright, Class Structure and Income Determination at 95-
96, 104 (exploitation by monopoly capital of petty bourgeoisie through
market reduces latter’s income).
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36. See, e.9., ILO, The Promotion of Self-Employment tab. 8 at 72 (with
the exception of West Germany). Even Wright confirms this gap for
controlled groups. Wright, Class Structure and Income
Determination at 96,150-54. This differential is subject to the reservation
that a 1983 IRS study showed that self-employeds (as well as those with
largely cash incomes) reported only forty-seven per cent of their income
compared with ninety-four per cent among taxpayers in general. See Daniel
Goleman, Tax Tip: IfIts Lump Sum, Cheating Is More Likely, N.Y. Times,
Apr. 13, 1991, at 6, col. 3. See also Carl Simon & Ann Witte, Beating
the System: The Underground Economy 10-15 (1982) (on
underreporting and nonreporting of income by self-employeds); David Pyle,
Tax Evasion and the Black Economy 62-67 (1989) (data for Britain).
On the other hand, taking into account the nonwage compensation of wage
and salary earners would widen the gap. See Aronson, Self-Employment
at 47.

37. U.S. Small Business Administration, The State of Small Business:
A Report of the President 128 (1986).

38. Aronson, Self-Employment at 42. Although the earnings of the
incorporated self-employed are greater than those of the unincorporated,
most studies ignore the difference "'because the overall effect on earnings
comparisons would probably be quite small."" Id. at 43.

39. Calculated according to data in Soc. Sec. Bull., Annual Statistical
Supplement, 1989 tab. 4.B.2 at 137. The somewhat different development
of median annual earnings of wage and salary workers as a percentage of
those of the self-employed was for all workers/men/women: 1955:99/131/86;
1960: 98/123/99; 1965: 86/109/104; 1970: 85/109/117; 1975: 86/106/122;
1980: 99/115/148; 1982:124/135/171 (peak); 1986: 118/124/153. Calculated
according to data in id., tab. 4.B3 at 138. Full-time, full-year unincorporated
self-employed wholly dependent on their business earned sixty-seven to
seventy-three per cent of the median full-time wage and salary worker in
1983. Avronson, Self-Employment at 45. The erosion of the self-
employed’s earnings advantage may have begun in the early 1960s, but it was
not until 1980-84 that the curves crossed. Id. at 46-7.

40. Calculated according to U.S. Small Bus. Adm’n, The State of Small
Business [1986] tab. 4.11 at 129.

41. The mean was 89.5%.

42. Calculated according to data in U.S. BLS, Current Population
Survey (unpub. tabulations 1987).

43. Calculated according to data in id.

44. A sample study of wage earners and self-employed filing for bankruptcy
in 1981 confirms this distribution: although the mean income of the latter
was higher, at the twenty-fifth percentile, the income of wage earners was
$9,500 compared to $7,000 for self-employeds. Teresa Sullivan,
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Elizabeth Warren, & Jay Westbrook,As We Forgive Our Debtors:
Bankruptcy and Consumer Credit in America tab. 6.6 at 124 (1991
[1989]).

45. Aronson, Self-Employment at 55.
46. 1d. at 55-56.

47. Aronson finds that the recent growth in self-employment is, in light of the
widening gap in income, "perverse” and a '‘counterintuitive paradox,” but
ultimately finds all explanations unsatisfactory. Id. at xi, 20, 41, 117-25. In
particular, he downplays the significance of self-employment as
underemployment or adjustment to displacement. Here he purports to rely
on an article that allegedly analyzed the relationship between self-
employment and unemployment in individual industries: ""Among all nonfarm
industries, only the construction industry exhibited an increase in self-
employment with a general decline in industrial activity." 1d. at 30. Yet that
article expressly analyzed no industry other than construction. See Marc
Linder, Self-Employment as a Cyclical Escape from Unemployment: A Case
Study of the Construction Industry in the United States During the Postwar
Period, 2 Research in Sociology of Work: Peripheral Workers 261,
262 (1983).

48. See Evans & Leighton, Self-Employment Selection and Earnings
over the Life Cycle at 3.

49. Fritz Marbach, Theorie des Mittelstandes 111, 227-28 (1942).

50. Then again he might not be exposed to any more risk than a casually
employed painter, who works and is paid only when his contractor calls him
for ajob. What distinguishes him from the solo painter is the latter’s effort
to seek jobs directly from customers.

51. $3,000 for single persons and $4,000 for married couples (sums in excess
of $30,000 and $40,000, respectively, at the present time). See Sidney

Ratner, Taxation and Democracy in America tab. C-l at 577
(unpaginated) (1967 [1942]).

52. Statistics of Income for 1916: Compiled from the Returns for
1916 UNDER THE DIRECTION OF THE COMMISSIONER OF INTERNAL
Revenue, H. Doc. No. 1169, 65th Cong., 2d Sess. (1918).

53. For atripartite analysis of late-nineteenth-century retail traders (merchant
elite, general merchants, and petty merchants) from the perspective of self-
employment, see Melanie Archer, Self-Employment and Occupational
Structure in an Industrializing City: Detroit, 1880, 69 Soc. Forces 785 (1991);
idem, The Entrepreneurial Family Economy: Family Strategies and Self-
Employment in Detroit, 1880, 15 J. Fam. Hist. 261 (1990).
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54. Cf Aronson, Self-Employment at 121-23 (if it becomes profitable to
hire additional workers, self-employment takes on different meaning; scale
effects are arguably crucial, but "'the capacity to utilize capital is limited by
biological and technological factors'). The estimates of the average annual
earnings of employees in 1916 range between $647 and $765. U.S. Bureau
ofthe Census, Historical Statistics of the United States,Colonial
Times to 1970, ser. D 723 at 164, ser. D 753 at 167, ser. D 780 at 168
(bicentennial ed. 1975). Of the 437,036 persons filing returns in 1916, 74,066,
reporting between $3,000 and $4,000 of net income, were not subject to
taxation because their specific exemption exceeded their net income. The
class of employees included an above-average percentage of such persons, as
did commercial travelers, insurance agents, engineers, and accountants. As
a result, the other classes accounted for somewhat higher shares of all returns
and net income. See Statistics of Income for 1916 tab. 2 at 20-21, tab.
6c at 126-37.

55. Since fewer than one in twenty-five merchants was rich enough to be
taxed, the assumption appears plausible.

56. Aronson, Self-Employment at 90.

57. See U.S. Small Business Administration, State of Small Business:
A Report of the President 237, chart D.5 at 239 (1990) (since 1963 the
number of female nonfarm self-employed has been increasing annually by an
average of 63,000 or 4.6%).

58. See Aronson, Self-Employment at 4.

59. U.S. Small Bus. Adm’n, State of Small Business [1986] at 122.
Women accounted for one-quarter of the unincorporated but only one-
eighth of the incorporated self-employed in 1983. Id., tab. 4.4 at 116.

60. See Theresa Devine, The Recent Rise in Female Self-Employment, tab.
land fig. 1 (no pagination) (June 30,1991) (unpublished manuscript). From
1940 to 1980, however, the decennial censuses indicated that the self-
employed as a percentage of the male nonagricultural employed declined
somewhat less sharply than among women: 1940: 14.8/7.4; 1950: 12.9/5.6;
1960: 11.1/4.6; 1970: 7.7/3.4; 1980: 7.4/3.4 (self-employed as share of
men/women). U.S. Bureau of the Census, 1980 Census of Population,
1 Characteristics of the Population, Chapter C: General Social and

Economic Characteristics, part 1. United States Summary, tab. 91 at
1-48 (1983).

61. See Devine, The Recent Rise in Female Self-Employment at 14 (weekly
earnings of female self-employed eighty-four per cent of female employees”);
Louis Uchitelle, The New Surge in Self-Employed, N.Y. Times, Jan. 15, 1991,
at C2, col. 1 (summarizing Devine’s results); Sheldon Haber, Enrique Lamas,
& Jules Lichtenstein, On Their Ch\m: The Self-Employed and Others in Private
Business, Monthly Lab. Rev., May 1987, at 17, 20. This relationship
obtains in Western Europe as well. See Self-Employment in OECD Countries,
OECD Employment Outlook, Sept. 1986, at 43, 60, tab. 26 at 62 (female
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self-employed earn 40 to 70 per cent of their employee counterparts, with the
trend downward).

62. See U.S. Bureau of the Census, 1970 Census of Population, 1
Characteristics of the Population, part 1: United States Summary,
tab. 225 at 1-753-1-754 (1973); idem, 1980 Census of Population, 1
Characteristics of the Population, chap. D: Detailed Population
Characteristics, pt. 1: United States Summary, tab. 279 at 1-219-1-
221 (1984).

63. Aronson, Self-Employment at 60, 65-67, tab. 4 at 66.
64. Id. at 68-69.

65. Id. at 71.

66. Id. at 74.

67. The BOC defined self-employed workers as follows: "Own business not
incorporated.—Persons who worked for profit or fees in their own
unincorporated business, profession, or trade, or who operated a farm.
Included here are owner-operators of large stores and manufacturing
establishments as well as small merchants, independent craftsmen and
professional men, farmers, peddlers, and other persons who conducted
enterprises on their own.”™ U.S. Bureau 0of the Census, Census of
Population: 1970, Subject reports: Final Report PC(2)-7F:
Occupations 0f Persons with High Earnings vii (1973). The largest
highly paid occupations (over $15,000/over $50,000) among self-employed
men were physicians: 119,469/33,973 (wage and salary earners: 55,197/9,549);
and lawyers: 98,699/15,214 (wage and salary: 54,517/3,109). The largest
highly paid occupation among wage and salary workers was engineers (few
of whom were self-employed); 111,206 wage and salary construction
craftsmen earned more than $15,000 compared to 38,030 self-employed. Id.
tab. 14 at 95-97.

68. The figure of approximately five million self-employed men and one
million self-employed women in the civilian experienced labor force was
calculated by subtracting the published figures for wage and salary earners
in the experienced civilian labor force from the total experienced civilian
labor force since the census did not publish the data separately for the self-
employed. The sources are: U.S. Bureau o0f the Census, Census of
Population: 1970, Detailed Characteristics, Final Report PC(1)-
DI: United States Summary, tab. 227 at 1-766, tab. 228 at 1-772 (1973);
U.S. Bureau of the Census, Census 0f Population: 1970, Subject
Reports,Final ReportPC(2)-7TA: Occupational Characteristics, tab.
24 at 476, 490 (1973).

69. U.S. Small Bus. Adm’'n, State of Small Business [1986] tab. 4.13 at
132.
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Legislative and Judicial Attitudes
toward the Unemployed Self-Employed

Unions obviously are concerned not to have union standards
undermined by non-union shops. This interest penetrates into self-
employer shops. On the other hand, some of our profoundest
thinkers from Jefferson to Brandeis have stressed the importance
to a democratic society of encouraging self-employer economic
units as a counter-movement to what are deemed to be the dangers
inherent in excessive concentration of economic power.1

Organized Labor’s Struggle against
Self-Employed Wage Cutters

The tacit positive reevaluation that self-employment has
undergone recently stands out most clearly when contrasted
with the open hostility which it met with at the hands of
unions in the 1930s and 1940s. Prompted by the vast
unemployment of the Depression (and the fear of its
resurgence after demobilization), the labor movement
articulated that antagonism in the course of combating the
spread of self-employment as a tool for cutting wages and
undermining the conditions of employment. Unions acted on
the belief that the self-employed were not a tertium quid
poised between workers and capitalists. Instead, the unions’
strategy was predicated on the assumptions that the self-
employed were one or the other and that they had to be
induced by trade union pressure to opt for their appropriate
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class position. Where the self-employed wanted to be
employers, the wunions not only barred them from
membership but in effect demanded that their operations be
large enough to warrant a clear separation of capital from
labor so that the employer would not compete with his
employees by working with his own hands.2 Where the self-
employed had acquiesced in real employers’ insistence that
they work alone, unions requested that they become
members and cease depressing union standards.3

More remarkable than the unions’ position was its
widespread judicial acceptance and vindication. In landmark
litigation reaching several state supreme courts and the U.S.
Supreme Court, the unions figured as defendants whose
picketing--to protest the usurpation of union jobs under sub-
union standards--the self-employed sought to enjoin. The
disparate jurisprudences of labor injunctions, federalism, and
free speech that shaped the judicial outcomes are of less
interest here than the judges’ attitudes toward the character
of the conflict between the self-employed and the unions,
which often was central to a determination as to whether the
parties were engaged in a "labor dispute”—a finding that
would have statutorily immunized the picketing.

A typical set of facts-and one reminiscent of the
structure of much of today’s proliferating self-employment
—eharacterized the successful attempt by baking companies
in New York City to compel their unionized employee-
drivers to become so-called independent peddlers. The
recent introduction of social security and unemployment
insurance payroll taxes had prompted efforts by employers to
eliminate these additional costs. As the U.S. Supreme Court
found, "[t]he peddler system has serious disadvantages to the
peddler himself' because his exclusion from the workers’
compensation, unemployment insurance, and social security
systems could lead to his (and his family’s) becoming "a
public charge."4 The Court upheld the lawfulness of the
union’s picketing, which had been sparked by the latter’s
"alarm[] at the aggressive inroads of this kind of competition
upon the employment and living standards of its members."5
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Recent adjudications, in contrast, project a strikingly
different perspective. Where, for example, taxicab companies
have perpetrated essentially the same self-employment
conversion scheme for precisely the same cost-cutting and
anti-union reasons, prominent judges have cynically glorified
the imaginary entrepreneurial characteristics of the
involuntary self-employed.6

A half-century ago, even judges who sympathized with
the self-employed7 by upholding the injunction recognized
that they were merely workers: "The businessman-worker
operating in an industry...in  which he competes with
organized workmen may likewise be subjected to the same
means of persuasion as any other workman to join the union
and conform to the conditions regulating union labor."9 The
enormous sea change in attitudes that has taken place in the
last half-century becomes even more salient in the dissent in
the same case, which involved a union that sought to enforce
a closed shop for milk wagon drivers vis-*-vis two self-
employed drivers who refused to hire employees. Reacting
to the union’s success in persuading the milk brokers to
cease doing business with the plaintiffs, the dissenters were
more than ready to acquiesce in the union’s plan to compel
the self-employed to choose between becoming capitalist
employers and proletarianized:

[P]laintiffs...are simply being subjected to the vicissitous competition
of free enterprise. Obviously, plaintiffs are not deprived of the
right to work or to earn their living merely because in conducting
their particular business they are faced with the practical alternative
of employing union labor, of choosing another business in which to
engage, or of continuing in the same line of work but in the
employee status of union workers.10

In 1936, too, the Wisconsin Supreme Court displayed a
remarkable lack of sympathy for a tile layer whom a union
effectively deprived of a livelihood. By working "as a
journeyman or a helper at a price and during hours that suit
him individually and which are below the standard desired by
the unions," his "method of conducting his business brings
into the situation a direct attack by him upon the means

by GOOgle Original from

UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:17 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

94 Farewell to the Self-Employed

relied upon by the unions to protect their scale of wages,
hours, and working conditions against the cutting of prices
and lengthening of hours of work."11

This cavalier attitude toward the self-employed stands in
sharp contrast to the solicitude embodied in contemporary
state rhetoric for the welfare of the self-employed.
Surprisingly, the Reagan-era enthusiasm for self-employment
has been not so much a celebration of entrepreneurialism as
the making a virtue of a necessity: self-employment as a
refuge from unemployment. What has been lost is the
insight that the unions and the judiciary developed in the
1930s and 1940s into self-employment as provoking an intra-
working-class race to the bottom.

For many years, the only aspect of unemployment that
caught the attention of analysts of self-employment was their
interrelationship over the business cycle. Specifically,
researchers asked whether self-employment acted as a safety
valve enabling unemployed employees to make an alternative
living during periods of high unemployment.13  As
unemployment in the 1980s reached levels theretofore
unprecedented during the postwar period,4national states in
Europe and the United States intervened in ways that gave
new contours to the relationship between unemployment and
self-employment. In addition, even earlier, administrative
agencies and courts, in adjudicating claims for unemployment
insurance compensation, had displayed modes of
understanding the structure of self-employment and its
interaction with unemployment that transcended the
conventional socioeconomic framework.

Self-Employment for the Poor: State-Sponsored
Interpenetration of Unemployment and Self-Employment

[W]e're convinced that there are thousands of people in the
unemployment lines today..who are capable of becoming self-
employed. .. Ifwe cannot offer a decent job at a decent wage for
everyone who wants one, the least we can do is offer them the
opportunity to create their own.15
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[A] person who previously engaged in crime might find
entrepreneurial activities more suitable than wage employment.
This might be especially true if one’s wage work opportunities were
in the secondary labor market. There is no authoritarian boss; one
can set work rules, and there is risk. If one desires to work less
than a 40-hour week, come to work drunk, or use inappropriate
language, self-employed persons can do these things and not get
fired. They may lose customers and hence income, but they can
still retain their self-created job. Furthermore, it can be expected
that the experience of greater control and independence associated
with direct participation in the market will have a humanizing
influence. .. It is incorrect to think that a self-employed person
does not have a boss. The market is the boss. It is very exacting,
but it is diffuse. Supervision, via the market, is diffuse. 6

During the 1980s, arguably prompted by the Reagan
administration’s celebration of free enterprise and its
simultaneous helplessness in the face of persistently high
levels of unemployment, the state for the first time began to
implement policies that treat self-employment both as a
destination of the poor and unemployed and as a source of
unemployment. This shift in program content reflected an
arresting phenomenon during the 1970s: not only was the
percentage of unemployed becoming self-employed greater
than that among the employed, but the gap widened.  This
unprecedented practical devaluation of self-employment now
coexists-albeit irreconcilably and unconsciously-with the
traditional rhetoric: "Let us empower a few more people to
pursue the American dream."18

Congress has touted "legislation to remove impediments
to economic independence faced by self-employed AFDC
recipients” by permitting them to "work [their] way off public
assistance by starting [their own] business."19 The Displaced
Homemakers Self-Sufficiency Assistance Act provides
training in self-employment for those who had performed
uncompensated work at home and lost their source of income
support.2 Such efforts are taking place within the context of
a more grandiose plan for fostering "micro-enterprises” qua
"self-employment for the poor."2l With the spotlight on such
"micro-enterprises” as "hawkers and street vendors," the
campaign has gone global: a proposed Self-Sufficiency for the
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Poor Act of 1987 would have extended the program to the
Third World.2

At about the same time, Congress amended the Joint
Training Partnership Act to include among the eligible
dislocated workers those who "were self-employed (including
farmers) and are unemployed as a result of general economic
conditions in the community...or because of natural
disasters."23 The statutory and regulatory wording indicate
that the self-employed were being treated like employees in
the sense that only those who did not bring about their
unemployment through their own fault would be covered.24
This recognition that the self-employed do not live in a
solipsistic worlds but are instead subject to the same
economic insecurities as other workers marks a further
watershed in the gradual demolition of the
misconceptualization. The eligibility of the self-employed,
like other working poor, for the earned income credit% and
food stampsZ7is further testimony to this approaching parity.

The 1980s also witnessed the first experiments in the
United States with ushering the unemployed into self-
employment. Although the British and French programs,
which  make unemployment insurance payments to
unemployed persons starting their own business-thus
exempting them from the rule that they be looking for
employment-have been found wanting,28 Congress in 1987
authorized pilot programs involving lump-sum payments.2
Pertinent here are not the details of the design or
implementation® but rather the fact itself of state
acknowledgment of the essential equivalence and fungibility
of employment and self-employment among dependent
workers.

Judicial Treatment of the Unemployed,
Paper Incorporated, Solo Self-Employed

[AdJmong all of the self-employed, those who form private
corporations (in which they may be the only employee) are likely
to be the most fully petty bourgeois in their class situation.3
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The true lumpen-bourgeoisie..employ no workers at all: the
proprietors and their family members do the work, frequently
sweating themselves day and night. .. Here, at the bottom of the
twentieth-century business world, lies the owner-operator who, in
the classic image, is the independent man in the city.2

Whether the sole employee/stockholder of an
incorporated business is deemed eligible for unemployment
compensation may be a significant clue as to the societal
evaluation of his or her status as a financially autonomous
bourgeois or as a dependent worker. Arguably the most
penetrating social analysis of this issue involved a case that
arose in California in the 1970s.33 The California
Unemployment Insurance Appeals Board ("Board")
determined that a cameraman-director who had received
($1,428 in) unemployment insurance benefits during a six-
month period was not entitled to these payments because he
was the president and sole shareholder of his corporation.
Before incorporating in 1969 on the advice of his lawyer in
order to limit his personal liability, Jack Cooperman had
been both a "sole proprietor" and a member of a film craft
union.3 Incorporation did not affect his operations in any
way.>D

The lower court judge, who ruled in Cooperman’s favor,
remarked at trial that "this is just a Mickey Mouse little
corporation, it’s an alter ego of this man, and he is just out
there scratching around to get a little employment for
himself. [H]is activities were directed solely toward his own
self-employment."3% In affirming the trial court ruling, the
intermediate court of appeal emphasized that because the
corporation (which had no assets) and Cooperman were
identical, it would be unjust to deprive an unemployed
person working in an erratic labor market of benefits "for the
mere reason that he does business as a corporation rather
than as a sole proprietor."37 Its programmatic reasoning ran
as follows:

In this modem age when an ever increasing number of
people including professional people engaged in the rendition of
personal services, incorporate themselves in order to continue to
render personal services but in corporate form, such a distinction
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between the sole proprietor and the incorporated proprietor would
be palpably injust and a denial of even-handed treatment.3

Because, the court continued, the public policy of the state of
California is to stabilize purchasing power by means of a
compulsory unemployment fund, "the figurehead title of
president” should not thwart Cooperman’s eligibility.3

The court appeared unfazed by and/or oblivious of the
converse: that it was conferring unemployment benefits on an
ineligible self-employed person "for the mere reason that he
does business as a corporation rather than as a sole
proprietor.” Nowhere does the court suggest that the Board
should countenance a tender of unemployment insurance
taxes from sole proprietors40 who would like a modicum of
protection from the rigors of the market4l

Although little force may inhere in the logic of
Cooperman42 the importance of the case lies in the
judiciary’s perception that such self-employed are de facto
employees characterized by identically the same
vulnerabilities and needs as covered workers. 3 To the extent
that this judgment is accurate, it militates in favor of
classifying the incorporated self-employed as employees and
yet also against the cavalier presumption that BLS and BOC
erred in reclassifying the incorporated self-employed as
employees in 1967/

Are the Self-Employed Subject to the Same
Vicissitudes as Employees? Judicial Treatment of
Unemployed Secondary Self-Employed Workers%b

As a general rule, self-employed workers are able to make
arrangements for obtaining a mid-day meal. | regret that | cannot
allow them the special cheese ration.46

As an instructive comparison, note may also be taken of
the other chief pattern involving the claims of alleged self-
employed to unemployment insurance benefits.  This
situation arises where the claims of employees who have
become unemployed are denied or challenged on the ground
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that in the interim they had been engaged in a secondary job

cunsieuauun may give rise to repeaieu migaiion since mese
secondary self-employed are the fastest growing segment of
the self-employed.48 Their tenuous hold on independence
was underscored by the Small Business Administration, which
observed that their numbers quadrupled between 1979 and
1983 as employees sought to compensate for shorter hours
and as employers sought to reduce costs by using
"independent contractors™ to avoid payroll taxes and union-
related costs.49 By 1989, 1,965,000 (or twenty-nine per cent)
of the 6,767,000 wage and salary workers with second jobs
reported themselves as self-employed in those jobs.5)
At issue in these cases is the possibility that

where a person divides his time and labor between work for another
and potentially profitable work for himself, as where, e.g., a factory
worker also operates, say, a store, a farm or a work-shop, a
suspension of work at the factory may not and probably does not
expose him to the rigors of unemployment which the Law is
designed to alleviate.5

The regimes adopted by the states vary widely.22 The most
restrictive approach embodies an automatic blanket
disqualification for benefits for any period during which s
worker is self-employed.53 An intermediate rule has evolved
in order to correct "a gross inequity against some partially
self-employed individuals as against individuals who
performed the same services for wages while in the employ
of another."™ It takes the form of an exception for workers
who are self-employed "by reason of continued participation
without substantial change during a period of unemployment
in any activity including farming operations undertaken while
customarily employed by an employer in full-time work...and
continued subsequent to separation from such work when
such activity is not engaged in as a primary source of
livelihood. = The most expansive judicial interpretations of
statutes that are silent on the status of unemployed workers
who take up self-employment have rejected the position that
"self-employment and unemployment are contradictory
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terms.”™ Motivated by the desire to avoid the irrational
result of "plac[ing] an unemployed individual who is unable
to secure employment from a third-party in the position of
having to remain completely idle or else entirely forego his
claim,’n7such courts have created parity between unemployed
self-employeds and part-time employees.

Several socially and jurisprudentially arresting cases may
illustrate social attitudes toward equalizing the legal
protection of the two groups. In the first, a fifty-seven-year-
old sheet metal worker who had been employed at a shipyard
during World War Il, suspecting that at the close of the war
he would be laid off and have difficulty securing other
employment, quit in August 1945 in order to devote himself
fulltime to a roofing business that he had begun as a sideline
while still an employee.58 He earned about thirty-five dollars
weekly—eonsiderably less than the average gross weekly
earnings of manufacturing workers® at the time—from
August until November 1945, when he was forced to abandon
his business as a result of a lack of materials. Three
administrative adjudicators and a trial court sustained his
entitlement to benefits on the ground that his separation
from his roofing business, in which he was employed, was
due to a lack of work and therefore involuntary. The trial
court judge, noting that “[t]he most attractive feature of what
we have been lately calling the American system of free
enterprise is the liberty of choice open to all men," rejected
the employer’s position, inter alia, because it would mean
"that an employe is without good cause who, faced by an
imminent lay-off, seeks economic security without recourse
to the compensation law."@ The shipbuilding company,
which was his base-year employer, contested the claim on the
ground that once he left its employ, he was no longer an
eligible employee but a disqualified independent contractor.6l

The Supreme Court of Pennsylvania reversed on the
ground that the statute was intended to protect those who
become unemployed while working for wages-from which
"class" those who "voluntarily removed themselves" "become
independently engaged in a business of their own."& In
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denying benefits to "an unemployed businessman,"63the court
stressed that

[t]he law does not make Pennsylvania employers the insurers...of
the private ventures of their employees. [I]f he "gambles™ with his
job as an employee in the hope of becoming a businessman and an
employer himself he cannot expect to find that the "'game™ is one
in which all the possible gains are to be his while the losses...are to
be borne chiefly by his last employer. [Sjince he had renounced his
status as a "‘wage earner' in order to become a "‘businessman his
failure in the latter role did not automatically restore him to the
status of an "unemployed employee."' &4

The point here is not to analyze whether the court
interpreted the state unemployment statute correctly® but
simply to document the rigid class line that the court
preferred to draw between employees and the self-employed,
who were put on notice that they would have to take the
bitter (insecurity) with the sweet (independence).66

A more recent case involved several employees of a
motor corporation who, upon being laid off, pooled their
resources to open a watch repair shop. For the two months
of their unemployment each averaged less than a dollar per
day in income 67 Rejecting as a "cliche" that self-employment
and unemployment were mutually exclusive, the Supreme
Court of Michigan applied the test of "genuine attachment to
the labor market," which served "to differentiate the business
or professional man, who temporarily attaches himself to the
industrial market, from the workman who seeks a temporary
augmentation of funds in a period of lay-off."68 This court,
in other words, recognized a broad area of overlap within
which workers remained protected employees despite
transient shifts into proletaroid activities unassociated with a
capitalist employer.  Only at the other extreme, where small
business owners or professionals sought to smuggle
themselves into the state protective system, was the court
prepared to draw the line excluding them from the working
class. 0

By far the most thought-provoking case in this series is
Slocum Straw Works v. Industrial Commission,7L a 1939 case
in which the Supreme Court of Wisconsin interpreted a
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provision in that state’s unemployment compensation statute
declaring ineligible for benefits workers who (1) were
"customarily self-employed,” (2) did not work at least fifteen
hours per week for at least twenty weeks, (3) worked at their
self-employment thirty or more weeks in the year preceding
the termination, and (4) could return to that (or similar) self-
employment after the termination.7”2 The claimant, Marie
Rybacki, was a married woman (living with her husband,
child, and father in the father’s house) who each year for ten
years had had a highly paid job as a "highly skilled’ straw hat
sewing operator" from December to April at a seasonally
operating factory and was then laid off.73 The employer,
having denied benefits on the ground that Rybacki "was self-
employed as a housewife,"74 appealed the initial contrary
determination. The Appeal Tribunal of the Wisconsin
Industrial Commission affirmed that determination on these
grounds:

Since the reason for suspending benefits to one who is
customarily self-employed is the probability of substantial income
from such self-employment, it follows that such enterprise must be
undertaken for profit.

These...principles would eliminate from consideration as
self-employment certain services which practically everyone
performs for himself with the idea of saving money, such as,
gardening, laundering, repairing, cooking, housework, and other
similar economy measures.

The performance of household duties by a housewife does
not constitute self-employment within the meaning of section
108.04(5)(g). A household is not a business enterprise; rather,
services in and about the household are primarily economy
measures performed pursuant to a status as contrasted with services
performed for gain in a business or contractual relationship.’

When the employer appealed the matter to the Circuit
Court for Dane County, the socioeconomic stakes became
manifest:

The situation of this employee obviously is of much
importance to married women in Wisconsin industry. It is also of
substantial concern to the industries themselves. As plaintiff says
in its brief: "The trifling amount involved...would not warrant the
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effort involved, but the application of the principle has become an
important financial problem in this industry, which has made the
case assume importance as a test case to judicially determine what
is meant in the law by ’self-employment.”’76

The trial court was acutely aware of the fact that the
employer’s assertions—n particular, that Rybacki employed
a maid to take care of the child and house while she worked
for wages and that she failed to seek gainful employment
from April to December77-

lend color to a belief that this particular woman, by virtue of her
financial position, may not represent the most deserving case for
unemployment compensation benefits. However, we must not lose
sight of the general principle which will affect thousands of married
women not so fortunately situated. There is a limit to which the
law may individualize. Rules of general application must govern.78

In pursuit of justice in general and "deal[ing] with the
average," 7 the trial judge analyzed the employer’s claim as
arguing for a per se ban on benefits for married women,
which might prompt employers to discriminate in hiring
against men and unmarried women in order to avoid
payment of benefits.80 By the same token, the judge
wondered aloud whether the logic of the employer’s
argument might not be applicable to "the reverse situation
where the husband may be temporarily unemployed and is
doing the chores around the home."8L In order to avoid the
palpably absurd result that virtually everyone with a home
might be deemed self-employed and therefore ineligible for
benefits, the judge stated that only where an unemployed
person was “earn[ing] an economic subsistence, not in the
employ of another" would he or she be "outside of the
presumably needy class."& But where a wage-earning wife
loses her paid employment, although "she unquestionably is
doing things of value to her family...[h]er concentration upon
household duties does not restore that earning power, does
not add one cent to income."8

The Supreme Court of Wisconsin reversed all the
administrative tribunals and the lower court and held that
Rybacki was ineligible for benefits (in effect) because the
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commodification of reproductive labor as embodied in the
monetization of the wife/mother/daughter’s labor when
transferred to a hired domestic servant8 disclosed the
theretofore hidden value of her self-employment to the
court:& "So far as the family unit is concerned, there is a
monetary return from the services of the wife which results
in a saving of the family income."8 The court thus provided
Marxists and feminists with an object lesson in the statutory
perversity that can result from recognizing reproductive labor
as commensurable with employment”-an ironic outcome in
light of the court’s socioeconomically hollowed-out notion of
self-employment& and superficial analysis of the proletarian
character of the worker’s attachment to the labor market.0

The logic of Slocum Straw Works found its counterpart in
contemporaneous agency decisions involving men with farm
ties. Upon becoming unemployed, one worker who owned a
farm "[b]y his own energy and with his own labor...raised
sufficient crops and earned enough from his farm to furnish
his family with food."9 Like Rybacki, this claimant hired a
laborer to work on the farm while he had been employed.
Because it was customary to pay farm laborers in the
produce of the farm, the Pennsylvania Unemployment
Compensation Board of Review ruled in 1938 that "[i]f the
claimant were working for another farmer and received in
kind enough foodstuffs to feed his family of six and a surplus
to sell for over $100 per year..he would be receiving
substantial wages."®

That the principle underlying these cases is the
hypothetical monetization of uncompensated labor (and/or
the products thereof) becomes plain in a claim by a single
man without relatives or even a home of his own. He was
initially disqualified for benefits because he "received board
and lodging in exchange for making himself useful” on a
farm. But the Michigan Unemployment Compensation
Commission reversed this determination in 1939 on the
ground that because the farm was large enough to warrant
the services of a hired laborer and no one was ever so
employed there, "the claimant could not be said to have
replaced another employee."®R
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Disqualification of the unemployed worker-farmer seems
to make more intuitive sense than that of the housewife
because only as to the former is it literally not the case that
"the law of property...coerces him into wage-work under
penalty of starvation."9% Whereas ownership of the land (and
the relevant equipment) makes the unemployed worker-
farmer the mythical self-employed who, by controlling his
inputs, "can produce food" and thus avoid "working for
factory owners,"®% the housewife merely has access to a
businessman-husband who can afford to subsidize the
opportunity cost of her paid employment (that is, the maid’s
wage).% Is the only relevant difference between the two the
fact that the farmer secures subsistence directly-without
exchange—while the housewife, by replacing the maid,
releases money that can be spent on subsistence? That such
a difference may not be significant is suggested by supposing
that instead of taking care of a household, Rybacki had
operated a beauty parlor (or provided day care) in her house
(which she closed down entirely or hired another to operate
from December to April in order to take advantage of the
higher wages in the factory). Should she have been denied
benefits had she refused to resume hairdressing? If she had
no significant capital investment, would it make any less
sense to require every unemployed person to try home
hairdressing or similar personal-service self-employment?

Light may be shed on this question by two lines of cases.
The first involved a barber who, after having been an
employee, leased the barber shop and hired another barber
to work there in his stead in exchange for three-quarters of
the gross receipts; after paying an additional fifteen per cent
in rent, the claimant allegedly earned fifty dollars per month,
although he testified that he received no income. While
looking for work as a hospital orderly, at which he had had
more experience than as a barber, he did not want to fire his
employee and to do the barbering himself "because he feels
if the individual engaged as a barber needs the work, the
claimant is also reluctant to sit around the shop and wait for
business."97 Benefits were denied on the ground that he was
not unemployed because "he could work full time, if he
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desired to do so" and thus "controlled] his own employment
or lack of it."®8 Is it socioeconomically justifiable to penalize
the self-selected loser at musical employment chairs? Since
one of these two workers had to become unemployed," what
macroeconomic sense does it make to deprive the one who
formally leased the shop of benefits?

Since the entitlement to unemployment insurance
benefits is not means tested but only employment tested, an
unemployed millionaire who can subsist on her interest or
dividends would not be ineligible for benefits. Even if she
were the passive owner of all the stock of a corporation but
did not work there in any capacity, she would not be self-
employed and hence would not be required to go through the
motions of asking the corporation to give her a payingjob in
lieu of going on the dole. But apparently if she customarily
cut others” hair in her house, her eligibility for benefits would
be contingent on her prior unsuccessful effort to return to
hairdressing.

The other line of cases is generated by a provision in the
unemployment insurance statute of lowa (and of several
other states) disqualifying for benefits an unemployed person
who "has failed, without good cause...to return to his
customary self-employment (if any) when so directed by the
commission."10 Where it was not reasonable to return to
customary self-employment because there was no market for
such services and/or it promised no “reasonable return," the
unemployed were dispensed from the requirement.10l But
perhaps the most tantalizing decisions have been made under
the lowa statute, which was amended in 1939 to include this
unique definition:

An employee shall be deemed to be engaged in "his customary self-
employment™...during the periods in which he customarily devotes
the major portion of his working time and efforts: (1) to his
individual enterprises and interests; or (2) to her duties as
housewife; or (3) to attending classes and preparing his studies for
any school or college.1®

A literal reading of these two provisions suggests the
following scenario: Upon applying for unemployment
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benefits, a married woman is directed by the state agency to
return to her duties as housewife. She states that although
she is ready, willing, and able to accept new wage
employment, she refuses to darn her husband’ socks and
prefers to spend her days at the public library reading
George Eliot’s novels. The agency then disqualifies her. In
two cases decided in 1939, the Appeals Tribunal of the lowa
Unemployment Compensation Commission underwrote this
logic. One claimant was let off the hook because relatives
living in her house made it unnecessary for her to "remain at
home to take care of the duties of a housewife."18 The
other had performed enough full-time work in the recent
past to overcome the presumption that she had "customarily
devoted the major portion of her time and efforts to
attending to her duties as a housewife."1¥ In other words,
persistent dereliction of housewifely duty served as an
exemption. The dramatic rise in labor force participation
rates among married women during the past several decades
may prove useful to them in lowa-where these provisions
are still in force.1®

If the impoverished and exceedingly attenuated notion of
self-employment in the unemployed housewife cases is placed
in the context of the housewife as exploited1X% by one who
does not employ her (namely, her husband and/or his
employer),107 the resulting structure strikingly confirms the
illusory solipsistic character of self-employment.

NOTES

1. International Bhd. of Teamsters, Local 309 v. Hanke, 339 U.S. 470, 475
(1950) (per Frankfurter, J.).

2. See, e.g., Senn v. Tile Layers Protective Union, Local No. 5, 301 U.S. 468
(1937), affg Senn v. Tile Layers Protective Union, Local No. 5, 222 Wis. 383,
268 N.W. 270 (1936); Boro Park Sanitary Live Poultry Market, Inc. v. Heller,
280 N.Y. 481, 21 N.E.2d 687 (1939); Bautista v. Jones, 25 Cal.2d 746, 155
P.2d 343 (1945).

3. See, e.g., International Bhd. of Teamsters, Local 309 v. Hanke, 339 U.S.
470 (1950), affg Hanke v. International Bhd. of Teamsters, Local 309, 33
Wash.2d 646, 207 P.2d 206 (1949).
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4. Bakery & Pastry Drivers & Helpers Local 802 of Teamsters v. Wohl, 315
U.S. 769, 770-71 (1942).

5. 1d. at 771.

6. See, e.g., Local 777, Democratic Union Org. Comm. v. NLRB, 603 F.2d
862 (D.C. Cir. 1978). This case involved a complaint that the employer had
committed an unfair labor practice by refusing to bargain with the union.
For an extended critique, see Marc Linder, Towards Universal Worker
Coverage under the National Labor Relations Act: Making Room for
Uncontrolled Employees, Dependent Contractors, and Employee-Like Persons,
66 U. Det. L. Rev. 555 (1989). But see Fugazy Continental Corp., 231
N.L.R.B. 1344 (1977), enforced, 603 F.2d 214 (2d Cir. 1979) (drivers who had
paid thousands of dollars for limousine franchises were employees).

7. Interestingly, the courts in these cases did not use the term self-employed
until Justice Frankfurter did so at mid-century. International Bhd. of
Teamsters v. Hanke, 339 U.S. at 476.

8. This is not to say that they did not also view them as entrepreneurs in the
making. The dissent in Senn is a splendid example:

Business in contracting for such work as tile laying ordinarily begins with
small beginnings, and if successful gradually extends to more considerable
proportions. The plaintiff's road to success in such business is blocked,
and the entry into such business is blocked to every worker by the
requirement...[—Jthat no contractor shall work with his own hands...[--
which] would foreclose every worker..from entering the contracting
business unless he has or is able to procure capital otherwise not necessary
for entry into and prosecution of the business to success. .. The practice
upheld by the court is Un-American.

Senn, 268 N.W. at 275-76.

9. Bautista v. Jones, 155 P.2d at 345.
10. 1d. at 357.

11. Senn, 268 N.W. at 272.

12. See, e.g., John Bregger, Self-Employment in the United States, MONTHLY
Lab. Rev. Jan. 1963, at 37; Robert Ray, A Report on Self-Employed
Americans in 1973, id., Jan. 1975, at 49; Linder, Self-Employment as a Cyclical
Escape from Unemployment', Eugene Becker, Self-Employed Workers: An
Update to 1983, Monthly Lab. Rev., Mar. 1984, at 14; Self-Employment in
OECD Countries, in OECD Employment Outlook, Sept. 1986, at 43, 59-
60.

13. By way of contrast, Adam Smith observed that "[iJn dear years...poor
independent workmen frequently consume the little stocks with which they
used to supply themselves with the materials of their work, and are obliged
to become journeymen for their subsistence.”” Smith, Wealth of Nations
at 83.
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14. See GOran Therborn, Why Some Peoples Are More Unemployed

Than Others:The Strange Paradox of Growth and Unemployment
(1986).

15. 131 Cong. Rec. E 1044 (Mar. 21, 1985) (Rep. Wyden, introducing the
Self-Employment Opportunity Act of 1985).

16. Steven Balkin, Self-Employment for Low-Income People 3-4
(1989).

17. In 1971 5.43% of unemployed and 3.72% of wage workers shifted to self-
employment; by 1980, the corresponding figures were 9.02% and 2.84%.
Evans & Leighton, Self-Employment Selection and Earnings over
the Life Cycle tab. 5.6 at 68.

18. 131 Cong. Rec. E 1349 (Apr. 4, 1985) (Rep. Gebhardt, co-sponsor of the
Self-Opportunity Act of 1985).

19. 136 Cong. Rec. E 3131 (Oct. 4, 1990) (Rep. Kennelly).
20. Pub. L. No. 101-554, 104 Stat. 2751 (1990). See also U.S. Dep’t of
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Training Program (1985).

21. Self-Employment for the Poor The Potential of Micm-Enterprise Credit
Programs: Hearing Before the House Select Comm, on Hunger, 100th Cong.,
2d Sess. (1988).

22. Micro-Enterprise Development Legislation: Hearing Before the Subcomm.
on International Economic Trade and Policy of the House Comm, on Foreign
Affairs, 100th Cong., 1st Sess. 6, 4 (1988).

23. Joint Training Partnership Act Amendments of 1986, Pub. L. No. 99-
496, § 11, 100 Stat. 1261, 1264 (1986) (codified at 29 U.S.C. § 1651(a)(1)(D)
(Supp. 1991)).

24. The focus for employees was on layoffs and plant closures. 29 U.S.C. §
1651(a)(1)(A) and (B) (Supp. 1991). Among the self-employed, the
prominent criterion was failure of their major suppliers or customers. 20
C.F.R. 8 631.3(c) (1990). The original impetus for inclusion of the self-
employed appears to have been concern for farmers. See S. Rep. No. 99-
317, 99th Cong., 2d Sess. 5 (1986); H. Rep. No. 99-754, 99th Cong., 2d Sess.
9-11 (1986); 132 Cong. Rec. H 5289-90 (Aug. 11, 1986) (Rep. Lightfoot).

25. Butsee Erik Wright, Class Structure and Income Determination
104 (1979) ("'Petty bourgeois income is self-earned income").

26. 26 U.S.C. 8 32(c)(2)(A)(ii) (Supp. 1991) (earned income includes net
earnings from self-employment); 26 C.F.R. 8 1.43-2(c)(2)(iii [sic; should read
ii]) (1991) (minus net loss).

27. Food Stamp Act of 1977, 7 U.S.C. § 2014(f)(1)(A) (Supp. 1991).
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28. See, e.g., Marc Bendick, Jr. & Mary Egan, Transfer Payment Diversion for
Small Business Development: British and French Experience, 40 INDUS. & Lab.
Rel. Rev. 528 (1987); Report of the Subcomm. on the Foreign Experience
of the Task Force on Economic Adjustment and Worker Dislocation,
Evaluation of Programs to Assist Displaced Workers in Foreign Industrialized
Countries, in Economic Adjustment and Worker Dislocation in a
Competitive Society:. Report of the Secretary of Labor’s Task
Force on Economic Adjustment and Worker Dislocation 24 (1986);
Beatrice Reubens, Unemployment Insurance in Western Europe: Responses to
High Unemployment, 1973-1983, in Unemployment Insurance: The
Second Half-Century 173, 196-97 (W. Hansen & J. Byers ed. 1990);
Aronson, Self-Employment at 103.

29. See Omnibus Budget Reconciliation Act of 1987, Pub. L. No. 100-203, §
9152, 101 Stat. 1330, 1330-322 (1987).

30. See, e.g., BNA, Daily Lab. Rep., Oct. 19, 1987, at A-12 (LEXIS); Peter
Kilborn, Novel Program for the Jobless Aims to Create Entrepreneurs, N.Y.
Times, May 16, 1990, at 1, col. 7 (nat. ed.); Glenn Rifkin, From
Unemployment, Into Self-Employment, id., Sept. 19, 1991, at CI, col. 4 (nat.
ed.). Congress did not adopt an initiative to "address[] business community
concerns over the use of unemployment insurance funds, to which they
contribute, toward the start-up of potential competition,” by prohibiting the
use of the self-employment allowances for starting the business. See 133
Cong. Rec. S 18,405 (Dec. 18, 1987) (Sen. Heinz). On the possibility that
such subsidies are merely zero-sum games in which others are displaced, see
Aronson, Self-Employment at 102.

31. Steinmetz & Woright, Reply to Linder and Houghton at 738. Mass
incorporation by doctors and lawyers may account for the observation that
those with graduate school educations are most likely to form incorporated
businesses. See Evans & Leighton, Self-Employment at 39. Aronson’s
(undocumented) claim-that "[t]he incorporated self-employed are more likely
to include entrepreneurs in the classical sense. The majority are managers
of small businesses,” Aronson, Self-Employment at 43 n.2~would arguably
be untenable if the employer-owners of substantial firms were ignored and
the self-employed were restricted to solo workers.

32. C. Wright Mills, White Collar: The American Middle Classes
28-29 (1956 [1951]). The decline of these urban self-employed and their shift
to employee status involves no massive shift in status system *'but rather the
replacement of low-income entrepreneurs (really ’disguised unemployed’) by
employees." Lebergott, Manpower in Economic Growth at 108-109.

33. Cooperman v. California Unemployment Ins. App. Bd., 49 Cal. App. 3d
1, 122 Cal. Rptr. 127 (1975).

34. The opinion does not explain why Cooperman was not the employee of
the entities for which he worked.

35. 49 Cal. App. 3d at 4-5, 122 Cal. Rptr. at 129.
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36. 49 Cal. App. 3d at 5, n.2, 122 Cal. Rptr. at 130 n.2.
37. 49 Cal. App. 3d at 8, 122 Cal. Rptr. at 132.
38. 49 Cal. App. 3d at 6, 122 Cal. Rptr. at 132
39. 49 Cal. App. 3d at 10, 122 Cal. Rptr. at 133.

40. Since 1963, however, California has permitted the self-employed to elect
coverage under the disability benefit system of the state unemployment
compensation statute. Cat.Unempl. Ins. Code § 708.5 (West 1986); Simon
v. Unemployment Insurance Appeals Bd., 193 Cal. App. 3d 1076, 238 Cal.
Rptr. 589 (1987). To be sure, by 1986 only three per cent of the more than
one million eligible self-employed in California so elected. See Rising Use
of Part-Time and Temporary Workers at 133 (statement of R. Dillon) (an
absolute decline since 1975). Yet the entrenchment of this partial and
voluntary incorporation of the self-employed may have made it easier for the
Cooperman court to treat the entitlement of the self-employed to benefits in
such a cavalier manner. That statutory incorporation is, in any event, further
evidence of the felt need for the assimilation of the self-employed to the
status of dependent employees. Since 1953, moreover, California has been
the only state to permit employers to elect coverage personally for themselves
in the event of unemployment. Cal. Unemp. Ins. Code 8§ 708 (West Supp.
1991). Positing that “the true basis of the Cooperman decision consisted of
the fact that the plaintiffs state of unemployment was a matter over which
he had no control and one which was not the result of any deliberate
decision to tailor the terms of his employment, and particularly his
compensation, in such a way as to avail himself of unemployment
compensation benefits to which he should not have been entitled,”” another
court of appeal awarded benefits to the president of a small corporation who
was a carpenter and employer. Carlsen v. California Unemployment Ins.
App. Bd, 64 Cal. App. 3d 577, 588, 134 Cal. Rptr. 581, 588 (1976).

41. On the contrary, the court denied the applicability of its ruling to a
hypothetical case in which ""an incorporator forms a corporation in order to
obtain unemployment insurance benefits which he would not otherwise be
entitled to."" Cooperman, 49 Cal. App. 3d at 10, 122 Cal. Rptr. at 133. The
Board had apparently conceded that Cooperman’s self-incorporation was not
motivated by the desire for benefits. Although Cooperman’s payment of
payroll taxes and claim for benefits show that he was certainly not unaware
of this advantage of incorporation, possibly the Board wanted to avoid
triggering a judicial ruling that would have forced it to engage in the
doubtless very difficult task of proving such subjective intent in the future.

42. Although greater plausibility might attach to the view that it would be
unjust to impose liability for payroll taxes on the sole employee-stockholder
of a corporation who was in principle ineligible to receive benefits, a
challenge to the constitutionality of such a regime has been rejected. State
v. Sherlock Auction & Realty, Inc., 235 Kan. 232, 678 P.2d 630 (1984).
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43. The Supreme Court of Rhode Island adopted a similar position in a
contemporaneous case involving a more technical issue. Agency
administrators had denied benefits to a carpenter who was the principal
stockholder and president of a corporation on the ground that his very effort
to secure work for his company/himself, although unsuccessful and
uncompensated (because neither corporation nor the claimant could pay for
it), constituted the performance of services inconsistent with being totally
unemployed. Without engaging in the expansive social theorizing of the
Cooperman court, the Rhode Island judiciary refused to countenance an
economically inefficient catch-22 that treated unemployed self-incorporated
workers differently than traditional employees. Dumont v. Hackett, 390 A.2d
375 (R.1. 1978).

44. See infra ch. 6.

45. Inexplicably, Aronson asserts that "[s]ocial protection is the one area in
which governments have recognized that the self-employed are subject to the
same hazards as wage and salary workers. Failure of one’s own business may
mean a spell of unemployment as well as the loss of physical and financial
capital.” Aronson, Self-Employment at 109. Although he observes that
public insurance for the self-employed against illness, disease, injury, and
unemployment is "virtually nonexistent" in the United States, id. at 110,
Aronson fails to document such government recognition.

46. 445 Pari. Deb., H.C. (5th ser.) 1441 (1947) (John Strachey, Minister of
Food).

47. It is important to keep in mind the socioeconomic ambiguity inherent in
self-employment as a secondary job. Although the classification may refer
to an employee who takes up a second job ’on his own,’ it also includes the
self-employed who began waged work to supplement their income but whose
own-account income has in the meantime become subsidiary. See, e.g.,
Harriet Friedman, World Market, State, and Family Farm: Social Bases of
Household Production in the Era of Wage Labor, 20 Comp. Stud. IN Soc’Y
& Hist. 545, 563 (1978).

48. The secondary self-employed are not counted among the officially
reported self-employed.

49. U.S. Small Business Administration, The State of Small Business:
A Report of the President 111-12 (1986).

50. Calculated according to data in John Stinson, Jr., Multiple Jobholding Up
Sharply in the 19805, Monthly Lab. Rev., July 1990, at 3, tab. 4 at 7.
Significantly, of these secondary self-employed, 30.0 per cent did all, and 61.8
per cent did some, of that work at home-by far the highest percentages in
the nonagricultural sector. Id., tab. 5 at 7. Apart from the large absolute
increase, the most striking difference from the situation thirty years earlier
is that fifty-seven per cent of the nonagricultural wage and salary workers
with a secondary job as self-employed held that position in agriculture in
1958, whereas that figure had declined to twenty-three per cent by 1989.
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Calculated according to data in id., tab. 4 at 7; U.S. Bureau of the
Census, Current Population Reports: Labor Force tab. 1 at 2 (Ser.
P-50, No. 88, Apr. 1959). Earlier data were similar; see idem, Current
Population Reports: Labor Force tab. 2 at 4 (Ser. P-50, No. 30, Mar. 13,
1951). Looked at from a different perspective, between 1956 and 1980,
nonagricultural self-employment as a share of all nonagricultural secondary
jobs almost doubled—from thirteen per cent in 1956 to twenty-five per cent
in 1980, dropping again by 1989 to twenty-three per cent. Calculated
according to data in 1 U.S. Bureau of Labor Statistics, Labor Force
Statistics Derived from the Current Population Survey: A
Databook tab. C-18 at 725 (Bull. 20%, 1982); Stinson, Multiple Jobholding,
tab. 4 at 7.

51. Martin v. Unemployment Compensation Bd. of Rev., 174 Pa. Super. 412,
101 A.2d 421, 423 (1953).

52. For an overview of the case law, see Unempl. Ins. Rep. (CCH) 1 1901 at
4385 and 11 1901.20-398.

53. See e.g., Ala. Code § 25-4-78 (1990); Miller v. Director, Ala. Dep’t of
Indus. Rel., 460 So.2d 1326 (Ala. 1984).

54. Department of Lab. & Indus, v. Unemployment Compensation Bd. of
Review, 203 Pa. Super. 183, 199 A.2d 475, 477 (1964).

55. Pa. Stat. Ann. tit. 43, § 802(h) (Purdon 1991). Much of the reported
litigation under this provision has involved the issue of whether work not
taken up until after the claimant became unemployed was (absolutely
disqualifying) self-employment or wage employment, the income from which
would merely be set off against benefits. For examples of the very restrictive
adjudications, see Unemployment Compensation Bd. of Review v. Kessler,
365 A.2d 459 (Pa. Commw. 1976); Pavlonisv. Commonwealth Unemployment
Compensation Bd. of Review, 426 A.2d 215 (Pa. Commw. 1981).

56. Cumming v. District Unemployment Compensation Bd., 382 A.2d 1010,
1013 (D.C. 1978) (quoting board’s position).

57. 1d. at 1015.

58. Sun Shipbuilding & Dry Dock Co. v. Unemployment Compensation Bd.
of Review, 160 Pa. Super. 501, 52 A.2d 362, 263 (1947).

59. See The Midyear Economic Report of the President: To the
Congress, July 30, 1948, tab. 9 at 85 (1948) ($44.39 in 1945).

60. Sun Shipbuilding, 52 A.2d at 365. The judge found that the employer
had conceded that the employee would have been laid off in December
anyway. Id. at 364 n.l.

61. 52 A.2d at 364. One puzzling point is that the worker filed his claim on
August 30, 1945; id. Unless this is a misprint (his claim was allowed as of
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Nov. 14), it is unclear how he could have been eligible for benefits while
earning thirty-five dollars per week.

62. Sun Shipbuilding & Dry Dock Co. v. Unemployment Compensation Bd.
of Review, 358 Pa. 224, 56 A.2d 254, 259 (1948).

63. Id. at 261.
64. Id. at 260.

65. For an excellent critique of the opinion, see Note, Unemployment
Insurance-A Discussion of the Eligibility Requirements and the Voluntary
Leaving Disqualification, 17 Geo. Wash. L. Rev. 447 (1949).

66. See Mississippi Employment Security Comm’n v. Medlin, 171 So.2d 496
(Miss. 1965).

67. Bolles v. Appeal Bd. of the Mich. Employment Security Comm’n, 361
Mich. 378, 105 N.W.2d 192 (1960).

68. 1d. at 195. The opinion, written by Talbot Smith, a former law professor
at Berkeley, who also wrote what is arguably the most mordant judicial
critique of the so-called control test of employment in interpreting social
legislation, is a rare judicial masterpiece of factual directness and lucid
reasoning. See Powell v. Appeal Bd. of Mich. Employment Sec. Comm’n,
345 Mich. 455, 75 N.W.2d 874, 878-86 (1956) (Smith, J, dissenting).

69. An analogous jurisprudence has developed under the National Labor
Relations Act. The National Labor Relations Board may order employers
who have discriminatorily discharged employees to reinstate them with back
pay. Such employees are then entitled to the difference between what they
would have earned had they not been discharged and their actual interim
earnings. Both the Board and the reviewing courts of appeal have ruled that
for purposes of mitigating the loss of wages, "'[s]elf-employment should be
treated like any other interim employment.” Heinrich Motors, Inc.,v. NLRB,
403 F.2d 145, 148 (2d Cir. 1968). Even where the worker’s profit from self-
employment is not significant, he will not be deemed to have wilfully lost
earnings. F.E. Hazard, Ltd. v. Moffitt, 303 N.L.R.B. No. 130,1991-92 NLRB
Dec. (CCH) 1 16,768. Since back pay may be awarded only where the
interim earnings are less than what the employee’s wages would have been,
such self-employment must definitionally be sub-bourgeois.

70. See, e.g., Phillips v. Unemployment Compensation Comm’n, 323 Mich.
188, 35 N.W.2d 237 (1948) (lawyer in practice for forty-five years).

71. Slocum Straw Works v. Industrial Comm’n, 232 Wis. 71, 286 N.W. 593
(1939).

72. Wis. Stat. § 108.04(5)(g) (1937).
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73. 2 Soc. Sec. Bd., Unemployment Compensation Interpretation Service:
Benefit Series 348, 349 (965-Wis. Ct. D., Dane County Cir. Ct., Oct. 28,
1938). In 1937 Rybacki earned $1,073 an hour—eonsiderably in excess of the
national average for manufacturing of $0,624. The Midyear Economic
Report of the President: To the Congress, July 30, 1948, tab. 10 at
86 (1948).

74. 2 Soc. Sec. Bd., Unemployment Compensation Interpretation Service:
Benefit Series 346 (964-Wis. A, Decision of App. Tribunal, July 1938).

75. 1d. at 347.

76. Slocum Straw Works v. Industrial Comm’n of Wisconsin, id. at 348-49
(965-Wis. Ct. D., Oct. 28, 1938).

77. 1d. at 349. The Supreme Court made the case confusing by tendentiously
neglecting to mention that the Commission contested these contentions.

78. 1d.

79. 1d. at 351.

80. Id. at 350.

81. Id.

82. 1d. at 350, 351.
83. Id. at 351.

84. The Supreme Court neglected to disclose that the maid was Rybacki’s
sister-in-law. Id. at 351.

85. Why the court by the same logic did not regard her as the employee of
her husband, who *pa[id] the bills for the support of the family," id. at 596,
is unclear.

86. Slocum Straw Works v. Industrial Comm’n, 232 Wis. 71, 286 N.W. 593,
598 (1939).

87. See, e.g., Nancy Folbre, The Unproductive Housewife: Her Evolution in
Nineteenth-Century Economic Thought, 16 Signs 463 (1991).

88. ""Housewifery as a Business" was a not uncommon trope of early
twentieth-century home economics. See, e.g., Lydia Balderston,
Housewifery:A Manual and Text Book on Practical Housekeeping

1-20 (1919).

89. The employer had argued in its brief that self-employment meant
""Attending to one’s own affairs.™ Comment, Unemployment
Compensation~’Self-Employment? 1940 Wis. L. Rev. 147, 148 (citing Brief
for appellant at 17).
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90. Although the court did not articulate this character as a ground of its
decision, it appeared impressed that:

Mrs. Rybacki testified "'she used her earnings for extra expenses, clothing,
movies, the baby, company and things like that™ .. There is no
suggestion...that Mrs. Rybacki was obliged to seek employment either for
her support or as a contribution to the household expense. The testimony
is...that this was amply provided for by her husband.

Slocum Straw Works, 286 N.W. at 595, 596. The court may therefore have
tacitly assumed that in 'mixed marriages-the husband was a capitalist
employing several workers, id. at 595—n which the proletarian wife
unnecessarily continued to work, she ceased being an "'unemployed worker"
on whom ""[t]he burden of irregular employment...falls...with crushing force."
1931 Wis. Laws ch. 20, § 108.01(1) (Spec. Sess.).

91. 1 Soc. Sec. Bd., Unemployment Compensation Interpretation Service:
Benefit Series 816, 816 (712-Pa. R, Pennsylvania Unemployment
Compensation Bd. of Review, July 26, 1938).

92. Id. at 817.

93. 2 Unemployment Compensation Interpretation Service: Benefit Series
1466 (1763-Mich. A, Feb. 17, 1939).

94. Robert Hale, Coercion and Distribution in a Supposedly Non-Coercive
State, 38 Pol. Sci. Q. 470, 472-73 (1923).

95. Id. at 473. Two lowa cases involving laid-off miner-farmers decided the
same day illustrate this point: the one who was able to feed his family was
disqualified, whereas the one who was not was eligible. 3 Fed. Security
Agency, Unemployment Compensation Interpretation Service: Benefits Series
320 (2543-lowa A, lowa Unemp. Comp. Comm’n, Decision of App. Tribunal,
Aug. 21, 1939); id. at 323 (2544-lowa R, lowa Unemp. Comp. Comm’n,
Decision of Comm’n, Aug. 21, 1939).

96. In fact, since Rybacki received such an above-average hourly wage, it is
plausible that her earnings far exceeded the amount that she paid her sister-
in-law.

97. U.S. Employment and Training Adm., Benefit Series
Service—Unemployment Insurance TPU-415.15-71 (Hawaii B, No. 437-74,
Decision of Referee, May 3, 1974) (Rep. 291-75, Aug. 1974).

98. Id.

99. Alternatively, they might have shared the work and both been eligible for
partial unemployment benefits.

100. 1937 lowa Acts ch. 4, 8 5(c) at 516. The Social Security Board had
recommended that the states not adopt such a requirement because it was
not "'feasible for the employment security agency to determine that a claimant
should again take up some former self-employment.” Instead, it suggested
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as a more appropriate criterion whether she was unemployed or available for
work. Soc. Sec. Bd, Unemployment Comp. Div, Manual of State
Employment Security Legislation 503-504 n. (Employment Security
Memorandum No. 13, rev. Nov. 1942). For an overview of state statutes with
such provisions in the 1940s, see Soc. Sec. Bd, Comparison of State
Unemployment Compensation Laws as of December 31, 1945, at 164-
65 (Employment Security Memorandum No. 8, rev. Dec. 1945).

101. See, e.g., 2 Fed. Security Agency, Unemployment Compensation
Interpretation Service: Benefit Series 607 (1150-R.1. A, R.l. Unemp. Comp.
Bd, Decision of Referee, Oct. 14, 1938); id. at 1480 (1772-R.l1. A, R.L.
Unemp. Comp. Bd, Decision of Referee, Feb. 22, 1939).

102. 1939 lowa Acts ch. 64, § 2 at 93.

103. 3 Fed. Security Agency, Unemployment Compensation Interpretation
Service: Benefit Series 53 (2862-lowa A, Oct. 31, 1939).

104. 1d. at 206 (2974-lowa A, Oct. 14, 1939).

105. lowa Code § 96.5.3 and § 96.19.18 (1991). The phrase "to her duties
as housewife' was changed to 'to the employee’s household duties.”"” lowa
Code § 96.19.18 (1985). The new wording was not the work of the
legislature but rather that of the code editor, who "'shall edit [the Code] in
order that words which designate one gender will be changed to reflect both
genders when the provisions of law apply to persons of both genders. The
Code editor shall not make any substantive changes." lowa Code §
14.13.2(1991). If the legislature meant to treat housewives differently in 1939
and has never voted to eliminate that historical discriminatory intent, then,
ironically, the code editor exceeded her authority. See Des Moines Register,
July 31, 1991, at 9A, col. 1 (letter to editor).

106. See, e.g., Herbert Gintis & Samuel Bowles, Structure and Practice in the
Labor Theory of Value, Rev. Radical Pol. Econ, Winter 1981, at 1, 8-14;
Nancy Folbre, Exploitation Comes Home: A Critique of the Marxian Theory
of Family Labour, 6 Cambridge J. Econ. 317 (1982).

107. A few years after Slocum, a trial court in an apparently similar case
ruled that ’Tt]he ’little woman’ does not work for her husband. The male
spouse is not her employer. She is not his employee.”" Doughboy Mills, Inc.
v. Industrial Comm’n (Cir. Ct, Dane Cty, Aug. 7,1944) (cited in 12 Unempl.
Insur. Rep 1 1901.04 Wis. at 52,164 (CCH)).

by GOOgle Original from

UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Original from
UNIVERSITY OF MICHIGAN

bigitized by GO0 g le

pu-ou-Ag-00#asn” ssaade/610°IsnuyIey MMM//:d11y /  SSAITRALISQON-[RI0JaWWOJUON-UOIINGLILY SUOWWO) aAeal)
7806025205T06E dpwl/2z0z/38us|puey’|py//:dny 7 IND /TOT LT-#0-2T02 W (emo] p Ausismun) 1senb Joj peressus


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:17 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

The Question of the Incorporated
Self-Employed

Congress realized that the income of self-employed
persons is in most instances a combination of income from both
labor and invested capital, and deliberately chose not to attempt
the difficult, if not impossible, task of separating one from the
other.1

The complaint voiced by several researchers that the
exclusion of the incorporated self-employed from the count
has vitiated quantitative and qualitative analysis of self-
employment calls for discussion of a number of interrelated
characteristics of this subgroup.

Was Henry Ford Self-Employed?

The modem American is not self-employed.... Whether the
president of General Motors or a floor-sweeper in a Chevrolet
plant, the "worker" today is what Marx defined as a proletarian: a
man who sells his labor to those who control the *tools of
production,” in exchange for which he receives a "'wage" payment.
No individual is wealthy enough to own personally the vast capital
resources required for modem industrial production; hence, we all
become employees, that is, economic dependents of organizations.

Even those who are self-employed are not necessarily
economically independent. The local franchised dealer for a
national corporation may have his economic affairs as effectively
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120 Farewell to the Self-Employed

administered by the manufacturer as though he were a direct
employee.2

The chief vehicle of collecting information on the self-
employed, the CPS questionnaire, does not delve into
socioeconomically sensitive detail that would enable the
BLS/BOC to verily self-reported data on self-employment.3
In particular, it fails to explore such issues as the share of
stock ownership above which it would be appropriate to
characterize a corporate president as self-employed.
Although the categorization of the president of General
Motors as not self-employed appears uncontroversial, what
about that of Henry Ford Il at the time he or his family
owned or controlled a controlling interest in the Ford Motor
Company? And with regard to an empirically more relevant
phenomenon, what about working shareholders in much
smaller incorporated businesses?

Steinmetz and Wright distinguish between "[r]entier
capitalists,” who do not work for income, and
"[entrepreneurial capitalists,” who do.4 The former they
describe as toupon-clipp[ers]...receiving an income strictly
from investments."5 What about owners who do not receive
a fixed income but fluctuating (so-called residual) profits and
rely largely on their managers? Although they cannot
seriously be deemed to "work for profit...in their own
business,” it is unlikely that the state will compel census
respondents to incriminate themselves; it has, after all, been
some time since it was socially acceptable to call people
“capitalists"6-by  distinguishing between working and
nonworking owners.

So long as a business has a payroll (that is, employees),
whether it is incorporated or unincorporated does not affect
the class status of the owner. She may be a small capitalist
or a large one, but she is neither a dependent worker7 nor
All-employed. The question is not so much whether the
owners of incorporated businesses should be classified as
employees or self-employers but whether it makes sense to
lump together manager-owners of large firms with one-
person entities regardless of whether the Ilatter are
incorporated. In favor of an inclusive grouping, it can be
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said that it is no less meaningful to classify (the original)
Henry Ford and the owner-operator of a one-person hot dog
stand as self-employed than to call both the current president
of Ford Motor Company and his production-line workers
employees.  Although there is force to this argument,8
visiting the improprieties of the latter classification on the
former is not a valid justification. If self-employment is
viewed as a dual or hybrid category combining labor and
(petty) capital, capturing its essence requires a lower and an
upper cutoff point. In other words, exclusion must extend to
both crypto-employees and crypto-capitalists.

The socioeconomic sense underlying this categorization
is rooted in the ontogenetically transitional character of
autonomous producers,9 "who employ no workers, and
therefore do not produce as capitalists."10

It is then also the law that economic development distributes the
functions to different persons and the artisan or farmer...will either
gradually transform himself into a small capitalist, who also exploits
other workers, or he will lose his means of production (this may
happen at first although he remains their nominal proprietor...) and
be transformed into a wage laborer.11

That this process is not merely cyclical but also secular is
shown by the monotonic decline in the rate of self-
employment from the poorest to the richest countries
today. If the study of the self-employed is not to be a
sterile exercise in taxonomy, investigation of their concrete
relations remains a research desideratum.

The BOC/BLS’s reclassification in 1967 of the
incorporated self-employed as employees was part of a larger
project to revamp the procedures for collecting data on
employment and unemployment in order to implement
national economic policies.  That expedience rather than
theoretical rigor underlay the changes recommended by the
so-called Gordon Committee emerges from the guideline that
different uses and purposes of data on employment "may
require different concepts and definitions." Therefore "no
single definition of the labor force...is obviously the correct
one."4 Instead, “[e]ach concept should correspond to
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objectively measurable phenomena and should depend as
little as possible on personal opinion or subjective attitudes."
Moreover, "the concepts should be operationally feasible. It
should be possible to get reliable data at reasonable cost."15
The committee’s specific interest in the self-employed, to
whom "[r]elatively little attention is paid,” related to their
occupational distribution, analysis of which might contribute
to understanding changes in the volume of employment and
unemployment.  Although the committee maintained that
"[b]ly the nature of the case, unemployment is almost
nonexistent among the self-employed,” it also acknowledged
that "[cjertain types of self-employment may rise as workers
lose jobs in a business contraction. The apple sellers of the
Great Depression are a classic example."17 The possibility of
self-misclassification in household surveys arose because

[sjome persons may regard themselves, or are considered by their
wives, as self-employed even though they operate an incorporated
business and are listed on its payroll as salaried officers or are
otherwise on the payroll of an establishment. This would most
likely occur among owners of small retail or service establishments
or among salesmen who operate on a relatively loose relationship
with their organization.18

In the construction industry, too, "many workers think of
themselves as self-employed or alternate between self-
employed and wage or salary work. There is no independent
evidence on the number who might be reported as self-
employed although they are actually, or at least legally,
employees."19

When the BLS adopted the recommendations of the
Gordon Committee in 1967, it concurred in the view that
estimates of self-employment had been too high "because
they included some persons who were the operators of small
incorporated family enterprises and regarded themselves as
proprietors rather than as wage or salary workers. The
misclassification of these wage and salary workers as self
employed” largely underlay the discrepancies between
household and establishment data.20 In order to segregate
the two groups, the CPS inserted a question asking "all
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persons reported as self employed in a nonfarm business as
to whether the business was incorporated."2l The result "was
to reduce the average level of nonfarm self-employment by
about 750,000."2

To be sure, the BLS/BOC erred in reclassifying all
incorporated self-employed as employees in 1967 (just as it
had erred earlier in classifying them all as self-employed).
But such a binary approach is inescapable where, in the
absence of a socioeconomically sensitive inquiry, self-
identification prevails. The point is not to return to the
status quo ante but to determine who among the
incorporated and unincorporated self-employed in fact live
up to that class status. And neither the owner of a large
corporation with many employees nor the dependent
carpenter who incorporates in the hope of taking advantage
of some tax code provision belongs to the self-employed.

How the Reagan Tax Reforms Inhibited
Incorporation by the Self-Employed

The term "employee’ includes...an individual who is a self-
employed individual. ... An individual who owns the entire interest
in an unincorporated trade or business shall be treated as his own
employer.23

A number of sociologists and economists have stressed
that the CPS undercounts the self-employed because it
definitionally excludes the incorporated self-employed, who
have been increasing more rapidly than the unincorporated.
Steinmetz and Wright, for example, created data on the
incorporated self-employed by interpolating and extrapolating
from the figures on incorporated self-employment that the
BLS did publish on three occasions since BLS/BOC began
classifying the incorporated self-employed as employees in
1967. The bench marks they used are: 1967, 850,000; 1976,
1,500,000; 1978, 2,100,000; 1982, 2,800,000.24 These intervals
indicate that Steinmetz and Wright were interpolating and
extrapolating on the assumption that the rates of increase
among incorporated self-employed were: seventy-six per cent
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(eight per cent per annum) between 1967 and 1976; forty per
cent (twenty per cent per annum) between 1976 and 1978;
eighty-seven per cent (fourteen per cent per annum) between
1976 and 1982; and 229 per cent (fifteen per cent per
annum) between 1967 and 1982.

In August 1989, the BLS began tabulating (but not
publishing) these data-the nonsampling error in which may
be so great as to make them worthless”-separately once
again.  The annual averages outside agriculture were
3,311,000 in 1989 and 3,356,000 for 1990. @ The increase
from 1982 to 1990 thus amounted to only twenty per cent, or
2.5 per cent annually. Thus Steinmetz and Wright, who do
not specify the rate of extrapolation they used for the period
after 1982, may have been overestimating the growth during
that period by a factor of four- to sixfold.2Z7

It was no coincidence that 1982 marked a turning point
for incorporation by the self-employed. Until then, such
incorporations had been vitally induced by the significant tax-
sheltered pension benefits advantage that the incorporated
had enjoyed. But the enactment in 1982 of the Tax Equity
and Fiscal Responsibility Act (TEFRA),2B which created
virtual pension parity between the unincorporated and
incorporated self-employed,® reduced the incentive to
incorporate. Lowering the highest individual income tax
rates below the highest corporate rate in 198630 virtually
eliminated any tax advantages accruing from incorporation.
Tax lawyers predicted at the time that incorporations would
fall off, and by 1991 new incorporations did in fact decline
to the level they had reached in 1983.33

The story, however, is not yet told. In order to
understand why it is misleading, without more, to impute
socioeconomic solidity to the incorporated self-employed, it
IS necessary to trace the legal and economic background of
one-person incorporations since World War 1.3 In 1942,
Congress amended the Internal Revenue Code (IRC) to
authorize employers to establish pension plans for their
employees (and themselves insofar as they were employees
of the corporation) by providing a tax shelter for part of their
wages or salaries (and the accruing interest) until they
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retired.3d  This favorable tax treatment of corporate
employers and employees in tandem with the advent of
steeply progressive individual income tax rates in 1942
created a powerful incentive to incorporate.3% This corporate
privilege prompted a forty-year campaign by the excluded
sole proprietors and partners to secure similar tax-sheltered
retirement plans.

Led by the American Bar Association and American
Medical Association, those in the professions began
orchestrating a public relations crusade on behalf of their
financially embattled group:

Excluded from the benefits of social security coverage and
precluded (by reason of the unavailability of the corporate form of
carrying on his practice) from participation in employees’ pension
and profit-sharing plans which enjoy special income tax benefits, a
lawyer or other professional man who is self-employed, even one
with a large income, simply cannot accumulate a competence for
himself and his family.37

This facially implausible claim of penury was tirelessly
embellished during the 1940s and 1950s in professional
journals  and, especially, at congressional hearings.
Repeated lobbying efforts kept the issue before Congress and
gained a number of staunch advocates, chief of whom was
Representative Keogh.40

The argument pressed by the professional associations
ran as follows. Because "a member of a partnership is not an
employee of the partnership [and a] sole proprietor is not his
own employee...he is left out in the cold. And because
lawyers also considered the denial to partners of employee
status to be "arbitrary,"42the ideological notion of being one’s
own employer and employee made a noteworthy rhetorical
contribution to the campaign for extension of tax-sheltered
pension rights.43 The professions deemed social security
inadequate because "lawyers and doctors and architects and
most self-employed people do not want to retire and stop
earning money. We like to die with our boots on."#4 As a
result, "[m]ost physicians, dentists, and lawyers...would make
substantial payments all their lives, only to find at age 65 that
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they are disqualified to receive benefits because they earn
more than $1,000 per year."4%

Although opposition by the Treasury Department to
various bills46 blocked enactment of tax-sheltered pensions
for the self-employed through the 1950s, the long-time
lobbying came to a first fruition with the enactment of the
Keogh bill amendment to the IRC in 1962 47 which cut the
Gordian knot by treating the self-employed "for retirement
purposes as the employers of themselves."48 The relatively
weak opposition to the bill# by liberals, populists, and labor
unions focused on the bipolar distribution of income among
the self-employed:5L

The bill singles out for assistance a class of people, the self-
employed, who as a group are, generally speaking, least in need or
deserving of assistance. .. The most active proponents of the
legislation include organized groups of doctors, lawyers, and
accountants. It is said that there are more than 6 million self-
employed individuals in this country who might benefit by the
legislation. However, in fact, according to the estimates of the
Treasury Department, about 80 percent of the tax
reductions...would be received by self-employed people with an
annual income in excess of $10,000, and about 50 percent...by self-
employed people with an annual income in excess of $20,000. Now
there are about 379,000 self-employed people in the United States
with an annual income in excess of $20,000. These people
constitute only about 6 percent of the self-employed people subject
to this tax.32

At the other end of the spectrum,

there are several million self-employed individuals who are unable
to set aside substantial sums of money out of current earnings.
These people must spend all of their current earnings to maintain
themselves and their families. These are the self-employed who are
most in need of assistance in providing for their nonproductive
years but this bill is of no assistance whatsoever to this large
group.33

The Keogh Bill did not create closure. As an Assistant
Secretary of the Treasury astutely remarked at the time, the
fact that corporate owner-managers still retained certain
advantages in terms of the amount of income they were
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permitted to shelter from taxes created "an artificial tax
incentive" for the self-employed to incorporate.54 And
incorporate they did in large numbers during the next two
decades. Between 1962 and 1975 the number of new
business incorporations rose by seventy-nine per cent; during
the following six years alone, the figure increased a further
seventy-eight per cent. There then followed the afore-
mentioned slackening in the rate of growth, so that new
incorporations rose by only twelve per cent from 1981 to
1990.

The proliferation of so-called personal service
corporations (PSCs) is particularly relevant to evaluating
claims about the disproportionate increase in the
incorporated self-employed and their comparative economic
solidity. Before the passage of TEFRA in 1982 and the
reduction of tax rates in 1986, a number of basic advantages
inured to incorporated service providers. First, they could
shift the taxation of income from higher individual tax rates
to lower corporate tax rates.56 Second, they could avail
themselves of the fringe benefits available to employees—but
not to self-employees—such as term life insurance, medical
reimbursement plans, and death benefits, the expense of
which could be deducted. And third, they benefited from
timing differences governing the recognition of income by
postponing tax payment through the choice of a corporate
fiscal year.57

In order to suppress frivolous incorporations, the IRS
finally prevailed upon Congress to authorize it to adopt
countermeasures designed to eliminate the incentive
attaching to the formation of PSCs. Thus TEFRA, in
defining a PSC as an entity "the principal activity of which is
the performance of personal services [which] are substantially
performed by employee-owners," who in turn must own more
than ten per cent of the outstanding stock,3 provides that if

(1) substantially all of the services of
a personal service corporation are performed for
(or on behalf of) 1 other...entity, and

(2) the principal purpose of
forming...such personal service corporation is the
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avoidance or evasion of Federal income tax by

reducing the income of..any employee-owner

which would not otherwise be available,
then the Secretary may allocate all income...between such personal
service corporation and its employee-owners, if such allocation is
necessary to prevent avoidance or evasion of Federal income tax or
clearly to reflect the income of the personal service corporation or
any of its employee-owners.®

It was Congress’s express purpose in enacting this provision
to overturn the results triggered by permissive judicial
decisions in cases in which "the corporation served no
meaningful business purpose other than to secure tax benefits
which would not otherwise be available."® In the wake of
this congressional action, the IRS has taken the principled
interpretive position that if an employee (as opposed to
already self-employed person) incorporates a PSC, the IRS
will ignore that intermediate layer and tax the common-law
employer.6l

A case that antedates TEFRA will illustrate the point.
Two professional hockey players, who had previously been
employees of their team, each formed a PSC in which he was
the sole shareholder, officer, director, and employee, in order
to shelter income in a pension plan. The PSC then entered
into an employment contract with the team. At issue was the
disallowance by the IRS of pension deductions. Based on the
"smallest details" to which the team’s control over the players
extended, the tax court found that the players were the
team’s employees; it therefore held against the taxpayers.&
The dissent stated that the majority had afforded a logical
basis for the IRS position "that only ‘traditional’ independent
contractors (i.e., those over whom service-recipients do not
exercise ’‘control’) can avail themselves of PSC’ while
traditional” employees cannot."63 By condoning self-
incorporation by those who even under the strict standard of
the control teste4 are acknowledged employees, the dissent
clearly demonstrated its willingness to dismantle a categorical
distinction between employees and self-employees. In
reversing the tax court, the court of appeals not only
supported this act of conceptual dissolution, but noted in
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dictum that it would have decided the case the same way had
it arisen under § 269A.6%

Although the practical point may nevertheless have
become moot by virtue of the fact that few athletes have
incorporated in the past few years because the tax advantages
have been reduced, the theoretical point subsists: there can
be no presumption that incorporators of one-person PSCs
"are likely to be the most fully petty bourgeois."6/ The
refutation of this claim in this context is particularly ironic
in light of the high incomes received by these conceded
employees.68

NOTES

1. Delno v. Celebrezze, 347 F.2d 159, 163 n.10 (9th Cir. 1965).
2. Michael Reagan, The Managed Economy 30 (1970 [1963]).
3. See supra ch. 2.

4. Steinmetz S Wright, The Fall and Rise of the Petty Bourgeoisie tab. 2 at
979.

5. 1d. at 979.

6. In 1916, when the Commissioner of Internal Revenue published
occupational data for federal personal income tax returns, the rubric
"Capitalists: Investors and speculators™ accounted for approximately one-
fifth of all returns, one-quarter of all net income, and one-third of all income
tax. See Statistics of Income for 1916: Compiled from the Returns
for 1916 under the Direction of the Commissioner of Internal
Revenue, H. Doc. No. 1169, 65th Cong, 2d Sess. tab. 6 at 31 (1918).

7. Assuming that she is not economically and personally subordinated to
some larger entity.

8. See Packard Motor Co. v. NLRB, 330 U.S. 485, 493-94 (1947) (Douglas,
J, dissenting).

9. Although Marx was referring to artisans and farmers, the unstable state of
solo practice also appears to apply to doctors and lawyers. See Magali
Larson, The Rise of Professionalism: A Sociological Analysis 232-
33 (1979 [1977]). The decline of self-employed professionals has been
associated with increasing capital costs. See Aronson, Self-Employment
at 87.
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10. Marx, Zur Kritik der politischen Okonomie (Manuskript 1861-
1863) at 2179.

11. Id. at 2181. Earlier Marx had one-sidedly emphasized the falling of the
"small MittelstSnde...down into the proletariat.” Karl Marx and
Friedrich Engels, Manifest der kommunisnschen Partei, in 4 idem,
Marx-Engels Werke 469 (1959 [1848]). For a discussion of the
applicability of the model to nineteenth-century Germany, see Shulamit
Volkov, The Rise of Popular Antimodernism in Germany: The
Urban Master Artisans, 1873-18%, at 32-94 (1978). The other extreme
of Marx’s model is reflected in the characterization of the one-man shop as
an "embryo employer.” William Weyforth, The Organizability of
Labor 183 (1917).

12. ILO, The Promotion of Self-Employment tab. 1 at 8.

13. In this context, one author has charged that "[cjoncepts and statistical
measures regarding employment...are conceptual artifacts which...have no
reality in and of themselves." Stanley Moses, Labor Supply Concept: Political
Economy of Conceptual Change, in 3 Counting the Labor Force:
Readings in Labor Force Statistics, App. 96, 103 (Diane Werneke ed.,
Nat’l Comm’n on Employment & Unemployment Statistics, 1979) (reprinted
from Annals of the Am. Ass’n of Pol. Soc. Sci.,, March 1975, at 36).

14. President’s Committee to Appraise Employment and

Unemployment Statistics, Measuring Employment and
Unemployment 42 (1962).

15. 1d. at 43.

16. Id. at 57-58.

17. 1d. at 57. In other words, the committee one-sidedly focused on
underemployment.

18. Id. at 368.
19. Id. at 370.

20. Robert Stein, New Definitions for Employment and Unemployment,

Employment and Earnings and Monthly Rep. on the Lab. Force,
Feb. 1967, at 3, 7.

21. Id. at 7-8.
22. 1d. at 10.

23. 26 U.S.C. 88 401 (c)(1)(A) and (4) (Supp. 1991). But see Peckham v.
Board of Trustees of the Int’l Bhd. of Painters, 653 F.2d 424 (10th Cir. 1981)
(self-employed sole proprietor cannot qualify as an employee under ERISA).
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24. Steinmetz & Wright, The Fall and Rise of the Petty Bourgeoisie at 988-
90. It is unclear why they use 850,000 for 1967 since BLS estimated at the
time that the reclassification reduced the number of self-employed by about
750,000. See Stein, New Definitionsfor Employment and Unemployment at 10.

25. See supra ch. 2. The Small Business Administration, using unpublished
data from the CPS, has published data offering greater detail about the
incorporated self-employed. Apart from the unreliability resulting from
nonsampling errors, the small numbers of respondents who would both be
incorporated self-employed and fall under other (e.g., occupational) rubrics
cast doubt on the accuracy of cross-tabulations. According to these data, the
incorporated self-employed rose 33.3 per cent from 1979 to 1983 compared
to 6.9 per cent for the unincorporated, accounting for twenty per cent of all
self-employed (including employees with self-employment) in May 1983.
U.S. Small Business Administration, The State of Small Business: A
Report to the President tab. 4.2 at 112, tab. 4.3 at 114 (1986). Those
with four or more years of college represented 28.3 per cent of full-time
unincorporated self-employed but 44.0 per cent of the incorporated. Id., tab.
4.6 at 118. The incorporated were more concentrated in manufacturing and
wholesale trade and less so in services than the unincorporated, more in
executive, administrative, and managerial, but equally in professional specialty
occupations. 1d., tab. A4.17 at 146-47.

26. For both years, 133,000 incorporated self-employed were reported in
agriculture. Tlie seasonally unadjusted figures for March 1991 are 3,257,000
and 117,000, respectively. Unpublished CPS data, BLS, furnished by John
Stinson, Apr. 18, 1991.

27. On their assumption that incorporation continued on its path steep even
after 1983, see Steinmetz & Wright, Reply to Linder and Houghton at 737.

28. TEFRA, Pub. L. No. 97-248, Title Il, § 250(a), 96 Stat. 528 (1982).

29. H. Conf. Rep. No. 760, 97th Cong., 2d Sess., 1982 U.S. Code Cong. &
Adm. News 1190, 1394-95 (TEFRA creates parity under qualified plan rules
for corporations, S corporations, and self-employed).

30. During the Reagan administration, the highest corporate tax rate was
reduced from forty-six per cent to thirty-four per cent, while the highest
personal income tax rate fell from seventy per cent to twenty-eight per cent.
See 26 U.S.C. 88 1, 11 (1976, 1982, and 1988).

31. On the other hand:

[T]he watchwords of savvy owners of privately held concerns, especially
after the 1986 tax revision cut personal rates below those on business
income, have been ''zero out the corporation.” Rent to your company,
lend to your company, be an employee or contractor for your company—do
what you can to put the expenses on the company’s books and the pay-
outs on yours.
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Tim Ferguson, Elites Earnings Are Exposed and Taxed...and It5 a Scandal?
Wall St. 1, May 14, 1991, at Al17, col. 3, 4.

32. See, e.g., J. Philipps, J. McNider, & D. Riley, Origins of Tax Law: The
History of the Personal Service Corporation, 40 Wash. & Lee L. Rev. 433,
455 (1983) (particularly with regard to personal service corporations). But
see Looking for Tax Breaks? Incorporate Yourself Bus. Wk, Aug. 27, 1984,
at 87-88 (Personal Business page) (still touting one-person corporations on
the ground that such entities could put more into pensions-without
mentioning the impact of TEFRA-and emphasizing lower corporate tax
rates).

33. Survey of Current Bus, Feb. 1991, chart at C-2; Bus. Conditions
Dig, July 1989, Tab. C at 98. These data, collected by Dun & Bradstreet
from filings with the state secretaries of state, are independent of the CPS
data, although they corroborate the trend. TTiese data are consistent with
other findings, based on unpublished CPS data, that the rate of incorporated
self-employment for white men peaked in 1982. See Evans & Leighton,

Self-Employment Selection and Earnings over the Life Cycle tab.
3.3 at 29.

34. For a comprehensive overview of the relevant provisions in the Internal
Revenue Code from the 1920s to 1969, see Isidore Goodman, Legislative
Development ofthe Federal Tax Treatment ofPension and Pmfit-Sharing Plans,
49 Taxes 226 (1971); a brief summary is contained in William Greenough
& Francis King, Pension Plans and Public Policy 59-63 (1976).

35. Revenue Act of 1942, ch. 619, § 165, 56 Stat. 798, 862 (1942).
36. See Philipps, McNider, & Riley, Origins of Tax Law at 441.

37. Harry Rudick, More about Professionsfor Partners: A Better Solution Than
Pension Plans?, 33 A.B.A.J. 1001, 1001 (1947) (author was law professor at
N.Y.U. and practiced at large corporate law firm).

38. See, e.g., Victor Wolder, The Forgotten Man of Taxes, 24 Taxes 970
(1946).

39. See, e.g., Revenue Revisions, 1947-48: Hearings Before the House Comm,
on Ways and Means, 80th Cong, 1st Sess. 1699, 1717 (1947) (testimony of
Harry Silverson and Victor Wolder); Individual Income Tax Reduction:
Hearings Before the Sen. Comm, on Finance, 81st Cong, 1st Sess. 408 (1947)
(testimony of Harry Silverson).

40. See 97 CONG. Rec. 8808 (1951) (remarks of Sen. lIves); id. at A4292
(remarks of Rep. Keogh); 98 Cong. Rec. A4083 (1952) (remarks of Rep.
Keogh); Eugene Keogh, Pensionsfor the Self-Employed, 100 Est. & Tr. 175
(1961).

41. Postponement of Income Tax Set Aside for Retirement: Hearings Before
the House Comm, on Ways and Means, 82d Cong, 2d Sess. 63 (1952)
(statement of L. Rapp, N.Y.S. Bar Ass’n).
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42. See John Nicholson, Pensionsfor Partners: Tax Laws Are Unfairto Lawyers
and Firms, 33 A.BAJ. 302, 303 (1947).

43. Significantly, part of the bar opposed simple integration of partnerships
into § 165 on the ground that the statutory prohibition of discrimination in
favor of owner-employees would seriously curtail the benefits to any but the
largest law partnerships. See Rudick, More about Pensions for Partners at
1002.

44. Postponement of Income Tax Set Aside for Retirement at 26 (testimony of
George Roberts).

45. 100 Cong. Rec. A5086 (1954) (remarks of Rep. Cretella).

46. The Treasury opposed these schemes inter alia because, by distributing
"relief more in proportion to the saving abilities of taxpayers than in
proportion to their earned income,Hthey undermined the principle of ability
to pay. Postponement of Income Tax on Income Set Aside for Retirement at
46. 49 (statement of Treasury Dep’t).

47. Self-Employed Individuals Tax Retirement Act of 1962, Pub. L. No. 87-
792, 76 Stat. 809 (1962).

48. H. Rep. No. 378. Self-Employed Individuals Tax Retirement AcCt
OF 1961, 87th Cong., 1st Sess. 1 (1961).

49. Only four senators voted against the bill. 108 Cong. Rec. 18847 (1962).

50. The AFL-CIO opposed the Keogh Bill because very few employees
actually benefited from existing corporate pensions plans. See Pension Plans
for Owner-Managers of Corporations: Hearings Before the Sen. Comm, on
Finance, 86th Cong., 2d Sess. 106-109 (1960) (testimony of Peter Henle,
AFL-CIO).

51. This general bipolarity was not inconsistent with further heterogeneity
within highly paid professional groups. For data on self-employed doctors
and lawyers, see 108 Cong. Rec. 18840 (1962) (Sen. Douglas).

52. S. Rep.No.992: Self-Employed Individuals Tax Retirement Act
of 1961, 87th Cong., 1st Sess. 56, 58 (1961) (minority views of Sen. Gore and
Douglas).

53. 108 Cong. Rec. at 18801 (Sen. Gore).

54. Self-Employed Individuals’Retirement Act: Hearings Before the Sen. Comm,
on Finance, 87th Cong., 1st Sess. 22 (1961) (statement of Stanley Surrey).

55. Calculated according to data in U.S. Bureau of Economic Analysis,
Business Statistics, 1961-88, at 21 (26th ed. 1989); Survey of Current
Business, Feb. 1991, at tab. C-2. By the same token, it was not the case that
the increase in incorporations in the 1960s and 1970s was merely a reflection
of growing business formation. Thus, according to IRS tax return data, from
1960 to 1970, proprietorship (including farm) returns rose only three per cent
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compared to forty-six per cent for corporation returns. Calculated according
to data in U.S. Bureau of the Census, Historical Statistics of the
United States, Colonial Times to 1970, part 2, series V-4 and V-10 at
911 (bicentennial ed. 1975). During the same period, the number of new
incorporations rose by forty-five per cent. Calculated according to id., series
V-21 at 912. From 1970 to 1980, nonfarm proprietorships (i.e., businesses,
not tax returns) rose fifty per cent compared to sixty-three per cent for
corporations. Calculated according to data in U.S. Bureau ofthe Census,
Statistical Abstractofthe United States: 1990, tab. 858 at 521 (110th
ed. 1990). But according to other IRS data, the number of proprietorship
returns rose 107 per cent from 1970 to 1980. Calculated according to SOI
Bull., Fall 1990, tab. 10 at 113. From 1980 to 1987, the number of
proprietorships rose by ten per cent compared to thirty-three per cent for
corporations. Calculated according to data in SOl Bull., Fall 1990, tab. 10
at 113, tab. 13 at 115. See also IRS, Statistics of Income: Source Book:
Sole Proprietorship Returns 1957-1984, at iii (chart) (1986). Moreover,
the number of S corporation returns increased by 112 per cent from 1970 to
1980 and by 107 per cent from 1980 to 1987. Calculated according to id., tab.
13 at 115.

56. In 1982 the rates were forty-one per cent and 26.5 per cent on the first
$100,000. This shift, however, benefited only those who caused the PSC to
retain and to accumulate some of its earnings instead of distributing all of its
income as deductible expenses.

57. See Philipps, McNider, & Riley, Origins of Tax Law at 434-35.
58. 26 U.S.C. 8§ 269A (b)(1) and (2) (1988).

59. 26 U.S.C. § 269A (a) (1988). For the proposed regulation to this section,
see 8§ 1.269A-1, 48 Fed. Reg. 13,438 (1983).

60. H. Conf. Rep. No. 760, 97th Cong., 2d Sess., 1982 U.S. Code Cong. &
Adm. News 1190, 1406 (specifically mentioning Keller v. Commissioner, 77
T.C. 1014 (1981)).

61. See Gen. Couns. Mem. 39,553 (Feb. 2, 1986); Tech. Adv. Mem. 86-25-
003 (Feb. 28, 1986). See generally, Daniel Morgan & Yale Goldberg,
Employees and Independent Contractors 1611 (1990).

62. Sargent v. Commissioner, 93 T.C. 572, 579-80 (1989).
63. 93 T.C. at 588.

64. For a comparison of the control test and the economic reality of
dependence test, see Marc Linder, The Joint Employment Doctrine: Clarifying
Joint Legislative-Judicial Confusion, 10 Hamline J. Pub. L. & Po1. 321, 323-
28 (1989).

65. Sargent v. Commissioner, 929 F.2d 1252 (8th Cir. 1991).
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66. Wall St. J, Apr. 11, 1991, at B4, col. 2. Two relatively minor respects in
which parity between the incorporated and unincorporated self-employed has
not been achieved involve loans to pension plan participants and the
deductibility of the cost of health insurance. See 131 Cong. Rec. E 2636
(June 6,1985) (Rep. Jeffords); 137 Cong. Rec. E 1121 (Mar. 22,1991) (Rep.
McDade).

67. Steinmetz & Wright, Reply to Linder and Houghton at 738.

68. One tax-evasive action that has not been affected by changes in the tax
code during the 1980s has been incorporation calculated to relieve taxpayers
of social security tax liability by having the corporation pay out their
compensation in the form of *“dividends,” which as unearned income are not
subject to the Federal Insurance Contributions Act, 26 U.S.C. 88 3101-3128
(1989), Self-Employment Contributions Act, 26 U.S.C. §§8 1401-1403 (1988),
or the Federal Unemployment Tax Act, 26 U.S.C. §§ 3301-3311 (1989). This
maneuver is also designed to avoid the reduction or elimination of benefits
that is triggered when social security old-age insurance recipients report
earned income in excess of certain threshold amounts before the age of
seventy. 42 U.S.C. § 403(b) (Supp. 1991); Merton Bernstein & Joan
Bernstein, Social Security: The System That Works 24-26, 292 (1989
[1988]). Although the courts have by and large dealt rudely with such
incorporations, reported litigation suggests that lawyers continue to advise
clients to engage in them. See, e.g., Ludeking v. Finch, 421 F.2d 499 (8th Cir.
1970) (HEW empowered to reclassify S corporation dividends as wages);
Joseph Radtke, S.C. v. United States, 712 F. Supp. 143 (E.D. Wis. 1989),
affd, 895 F.2d 1196 (7th Cir. 1990) (where lawyer is sole incorporator,
director, shareholder, and full-time employee of S corporation and takes all
his compensation as "dividends,”™ they are FICA-taxable wages); accord,
Spicer Accounting, Inc. v. United States, 66 A.F.T.R.2d 90-5806 (9th Cir.
1990). The position of the IRS is enunciated at Rev. Rul. 74-44, 1974-1 C.B.
287 (two shareholders in an electing small business corporation paying
themselves "dividends™ in lieu of reasonable compensation for their services
actually received wages to which FICA tax liability attached). Even in one
case where the court ruled for the taxpayer by finding that his income was
not earned income, that ruling may have boomeranged on the taxpayer when
the court remanded for a determination as to whether his preretirement and
preincorporation income were earned income; if they were then found not
to be, his retirement benefits would be subject to reduction because his
credited earnings in covered employed would be lower. Bunch v. Schweiker,
681 F.2d 249, 250-52 (4th Cir. 1982). Although it is unclear how evading the
social security tax pays off when the price is double taxation of the
Mividends"—of the corporation as profits and of the individual as personal
income—perhaps the mind-set is the same animating (’irrational’) people who
self-convert to self-employment because they believe that the effective FICA
tax is higher than the Self Employment Contributions Act tax. See Robert
Moore, Self-Employment and the Incidence of the Payroll Tax, 36 Nat’1I Tax
J. 491, 499 (1983). See also Evans & Leighton, Self-Employment
Selection and Earnings over the Life Cycle at 41 (according to
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136 Farewell to the Self-Employed

econometric model, FICA tax increases lower the rate of unincorporated self-
employment while raising that of the incorporated).

In fact, relatively few incorporated entities appear to be trying to
represent all their profits as dividends since the vast majority have at least
some payroll. Corporations without payroll as a percentage of all
establishments without payroll developed as follows: 1987: retail-5.5;
services-3.5; construction-3.1; 1977: retail-2.5; services—2.2; 1972: retail-2.3;
services-1.8; construction industry-1.5. Calculated according to data in U.S.
Bureau of the Census, 1972 Census of Construction Industries, 1
Industry and Special Statistics, tab. 1 at 4 (1976); idem, 1972 Census
of Selected Service Industries, 1 Summary and Subject Statistics,
tab. 3 at 1-129 (1976); idem, 1977 Census of Service Industries, 1
Subject Statistics, tab. 7 at 1-141 (1981); idem, 1 1972 Census of Retail
Trade: Summary and Subject Statistics, tab. 3 at 1-118 (Establishment
and Firm Size (Including Legal Form of Organization)) (1976); idem, 1977
Census of Retail Trade, 1 Subject Statistics, tab. 7 at 1-127 (1981);
idem, 1987 Census of Construction Industries, Subject Series: Legal
Form of Organization and Type of Operation tab. 1at 5 (1990); idem,
1987 Census of Retail Trade, Nonemployer Statistics Series:
Northeast tab. 1 at 1-3 (1990); idem, 1987 Census of Service
Industries, Nonemployer Statistics Series: Northwest tab. 1 at 2-3
(1990). Data for 1982 are omitted because "[d]ata for most establishments
without payroll were extracted from information reported by businesses
on...(IRS) Form 1040, Schedule C. These data could not be published as
planned because many businesses were miscoded by IRS into miscellaneous
categories rather than being classified in the specific kind of business." U.S.
Bureau of the Census, 1982 Census of Service Industries,
Geographic Area Series: United States VI (1984). See also U.S.
Bureau of the Census, 1987 Census of Service Industries,
Geographic Area Series: United States A-2 (1989) ("In 1982, data for
nonemployer firms...were published at the United States level only™).
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Conclusion:
Dissolution and Reconstitution

[SJome of these so-called independent contractors are about as
independent as Charley McCarthy without Edgar Bergen.1

Even if complainant, in the eyes of the law, is an independent
contractor, he is in the same practical position as any poor man
hunting or holding part time service as an employe.2

When the majority of the constitutional committee convening
in Frankfurt on Main in 1848 recommended to the plenum
that the franchise be Ilimited to the self-employed
(Selbstandige), thus excluding all artisan apprentices, workers,
messengers, and day laborers, Bruno Hildebrand, a professor
of economics, argued that such a step would discriminate
against half of the male population as not being emancipated.
He criticized the "conceptualization [Begriffsbestimmung]" of
the term selbstandig itself because "[precisely the persons
whom it [the constitutional committee] excludes are largely
economically more independent [selbstandiger] than those
whom it admits to suffrage. It is...the many small masters
who are down and out, are in want, and currently must
qualify as proletarians.  The greater half of the masters,
whose incomes were lower than that of the lowest daily wage
in German factories, were "unfortunately nothing more than
proletarians, who just like the day laborers, live from hand to
mouth."4 Hildebrand then posed a series of rhetorical
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questions designed to underscore the spurious and
threadbare character of the alleged bright line between
proletarians and self-employed workers:

[W1ho is more independent [selbstandig], who is economically in a
more independent position? the individual small master
shoemaker, who with all his belongings belongs to the leather
dealer and depends on the benevolence of his creditor, or the
journeyman artisan, who at any moment can abrogate his contract?
Who is more independent, the thousands of master weavers, who
fetch their yam for work from their patron every week and with
their whole existence are tied to his favor, or the factory workers,
who in rivalry with the machines have practiced their strength and
can enter new contracts everywhere?5

Tailoring his analysis to a specific context, Hildebrand
clearly articulated the issue of whether any principled
political justification underlay or flowed from a formal but
hollow and misleading economic distinction between
employees and the self-employed. The transition to universal
adult suffrage in many societies has witnessed the same or
similar debates6 that triggered the conclusion that degrees of
formal economic dependence were irrelevant to the
entitlement to participation in political processes. But the
controversy over the converse issue-whether the
economically allegedly more independent group should be
protected by the same socioeconomic measures that
employees have secured-has proved to be a more protracted
one. Yet as transposed and adapted to this other arena, the
old arguments for exclusion and segregation continue to
make little sense.

This claim can best be probed by examining the post-
World War Il debate over the inclusion of the self-employed
in the social security old-age and survivors insurance system.
That brisk ideological opposition to the assimilation of the
self-employed has yielded to acknowledgment of the broad
interpenetration of employees and self-employees offers
strong support for the argument that the socioeconomic basis
of self-employment has itself undergone a transformation. In
the congressional discussion of coverage of the nonfarm,
nonprofessional self-employed in 1949-50, the ranking
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Republican on the Senate Finance Committee, Senator
Millikin, spoke for those who insisted on the existence of a
chasm between employees and self-employers:

They have a choice of whether they want to become
workers or whether they want to be proprietors. If they choose to
be proprietors, they choose to take the opportunity for larger gains
than the worker gets and suffer the chance of larger losses. Is there
not an inconsistency?

On the theory that it is somewhat fallacious to say that an
individual employee can bargain at arm’s length with large
employers. And there was a social need for giving the employee
this kind of protection. When you get into the field of the self-
employed and independent contractors, you are bringing the
benefits of the system to a category of people who...come in under
an entirely different philosophy.

A man...has to make a fundamental decision. He is either
going to take what security he can get out of being an employee,
with whatever certainty there is of getting a wage envelope at the
end of the week, or he is going to take his chances as an employer
or as an independent contractor, with the benefits that accompany
that, when there are any, and take the losses when they occur.7

To Millikin’s controlling, albeit abstract, principle of risk
his interlocutors counterposed the practical problem of
"whether the self-employed who have reached the age of
retirement without resources, and there will be a
considerable proportion of them-it is in the very nature of
the competitive economy that there are failures as well as
successes-...are going to have something better than
charity."8 The confrontation dissolved, however, when
Millikin conceded that "a fellow who has misjudged those
risks can be just as needy as an industrial worker,"9 and his
opponents were constrained to agree with him that
conferring coverage on the self-employed represented a
break with the original principles of social security.10

This mutual accommodation, which facilitated the
admission of the urban nonprofessional self-employed in
1950,11 was a watershed because it marked a definitive
recognition of the socioeconomic reality of a blurred frontier
between employees and self-employed in terms of income
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and security and an abandonment of fundamentalism
concerning the tie between risk and self-responsibility.
Indeed, one of the practical points advanced in favor of
inclusion of the self-employed in the old-age pension
program was precisely the fact that the frequent movement
between employee and self-employee status deprived such
workers of part of their pension credits.12 To be sure, the
debate flared up again briefly over the admission of
farmers,13lawyers,14 and physicians1lin the 1950s and 1960s.
But these rearguard actions were doomed; the principle of
assimilation had been established. Promotion by the state of
accelerated circulation among the unemployed, self-
employed, and employees beginning in the 1980s strikingly
demonstrates just how far the ideology of self-contained self-
employment has been eroded during the postwar period.

Ironically, in spite of this sea change, even some Marxists
woodenly champion shibboleths of a class taxonomy that
operate to fracture and disable a more united front of
workers precisely when the current phase of economic
restructuring is sapping whatever vitality the distinction may
once have had. Many are the ways in which employers can
cause their dependent workers to appear to be working on
their own. Imposing entrepreneurial-like risk on workers is
one particularly obfuscating way, and since the risk of not
being offered any work and hence of not receiving any
income has been crystallized out by economists over the past
250 years as the most prominent negative hallmark of self-
employment,16 it is worth dwelling on the manipulability of
its form and the frailty of its substance.

Private duty nurses, for example, may work directly for
those (or the families of those) to whom they tend, or they
may work through a registry. The BOC automatically
classifies all such workers as self-employed rather than as
employees of the registry (let alone of the families).17 But
what in fact is the difference between such nurses and those
who are on the payroll of a nursing agency that does not pay
the nurses for their waiting timer8 (whether spent at the
agency or at home)? Indeed, as "the temporary help
industry™ has come to “provide[] an alternative to traditional
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sources of personnel for temporary duty-nursing registries
which find assignments for self-employed nurses for a fee
and on-call pools operated by hospitals,”19this equivalence is
no longer speculative. Although even the risk of loss of
income (rather than of capital) is not a rigorous criterion of
independence,2 unilateral imposition of such risk by
employers is so arbitrary as to deprive it of any significance
at all as a distinguishing characteristic of independence.2l

Risk, however, no longer seems to be necessary to
identify the self-employed when a federal trial judge can
hold—and three federal appellate judges can take
seriously-the claim that undocumented Mexican laborers
whom a gold and silver mining firm housed in its camp and
paid a daily flat-rate wage invariant to productivity might not
be the company’s employees,Z2 or a congressman can
introduce a bill to amend the IRC so as to classify as "self-
employed” non-English speaking, unskilled Vietnamese
seafood processing workers merely because they are paid on
a piece rate and "frequently will move around a state or even
the country as they perceive more desirable employment
opportunities."23 Far too little appreciated is how arbitrarily
or culturally constructed the designation may be.24

It is time to recognize that the self-employed as a "class
of worker"—n contradistinction to the petty bourgeoisie as a
social class™-do not constitute a theoretically coherent
category. The identification of the two has been too facile.2%
Those who have been labeled self-employed are not identical
with the petty bourgeoisie, who include small capitalists; in
addition, many of these self-employed are not part of the
petty bourgeoisie at all but are merely isolated workers. If
analysis of the petty bourgeoisie as a political-economic actor
IS to retain its vitality, it must be grounded in a more
intelligible conceptual framework.

Parsimony of logic, overall coherence of analysis, and the
ability to make sense of the political economy of work and
class suggest that if the notion of *//-employment is to live
up to its solipsistic aspirations, it must exclude all those who,
because they employ and exploit others,2Z8 are not
economically self-sustaining.29 But even this criterion is
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inadequate because few of those who nominally meet this
solipsistic standard display the requisite substantive
characteristics.3 In particular, they must own enough
physical or human capital to enable them to avoid the
exploitation and control or domination characteristic of the
antagonistic wage labor-capital relationship. They must, in
other words, be independent enough to avoid having to sell
and place at the disposal of others their labor power. This
independence of the labor market extends to the process of
production itself, where owning and possessing the skill to
operate their own means of production places them beyond
capital’s grasp.

To spell out these criteria is virtually to explain why a
historically dwindling number of workers can meet them.
The semi-solipsistic world of simple commodity production
as situated within the capitalist mode of production, to the
extent that it ever made socioeconomic sense,3l was more
meaningful when the size and productivity of the competing
capitalist entities had not yet made a mockery of the self-
employeds’ independence. As the capital threshold for
successful competition-that is, the minimum optimal scale
for taking advantage of minimum unit costs3—rose, it
became increasingly implausible that any solo worker could
both accumulate that amount of capital and set in motion
and valorize it alone.33 Although market niches always crop
up for small entities in the interstices between large-scale
capitalist firms, eventually they too become subject to the
economies of scale that drive them into ever more diminutive
kinds of economic activity.34 To be sure, the self-employed
are not would-be steel producers stymied by the cost of
competitive technology. Yet to elude the snares of direct or
indirect exploitation and dependence, self-employed workers
would literally be required to locate an enclave in which they
could shelter themselves from oligopolistic landlords,
suppliers of materials or equipment, buyers, and creditors,
who, through market (or quasi-production) relations, mimic
the exploitation of a traditional capitalist employer.

Original from

Jligilized by G 0 0 g le UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:17 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Conclusion 143

The very names used in reference to the self-employed suggest a
degree of economic well-being which does not correspond with the
facts. The term "independent™ is a good example of this:
"Independent proprietor,” "independent contractor," "independent
businessman’>the only thing these men are independent of is an
employer. In every other respect their competitors, customers, the
wholesaler, banker, landlord, etc.-dictate to the small businessman
much as would an employer. They do so somewhat less directly
perhaps. But by limiting the amount of business he does, by
influencing the prices he charges, by determining the margin of
profit he shall retain for himself, or by granting or withholding
credit, they make him quite as dependent economically as is the
person who works for others.3%

Doubtless workers do exist who are "remote from the
classic social predicament to which Marx, outstandingly, had
drawn attention."37 Someone who makes jewelry by hand
and sells it on the street might fit the description, particularly
if he faced no large-scale capitalist competitors. Whether this
jewelry producer-merchant’s income exceeds or falls below
the range of working-class incomes is not an essential
determinant of his class position. But the fact that even
relatively solvent economic agents may require their
employers, contractees, or customers to finance the purchase
of their means of subsistence through installment payments3
suggests that income as a derivative, market-oriented
criterion of class may be a sensitive indicator of the pro-
gressively diminished class scope of economic independence.
Income is, moreover, a means of distinguishing the successful
self-exploiters from the failures. The former manage to
generate supra-working-class income by virtue of replicating
(or perhaps even surpassing) the kind of exploitation to
which they would be subject as outright employees and
appropriating at least part of their labor that would have
been appropriated by their capitalist employers; the latter do
not even benefit from their self-exploitation.

Ironically, however, from the perspective of the
propagandistic drawing power of the ideology of self-
employment as an escape from oppressive employment into
self-directed entrepreneurialism, it is precisely this linchpin
of self-employment as ideal type that would daunt and
dissuade potential entrants: that success presupposes the
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reproduction of the most disheartening aspects of em-
ployment. In particular, mimetic self-exploitation preserves
the epochal distinction between the employer’s time and the
employee’s own time that presumably underlies the romantic
yearning to escape the boss’s time clock.3

The thrust of this discussion suggests that the category of
self-employed is grossly overinclusive and should be
disbanded and then replaced by several distinct constituents,
who should be redistributed among other classes.40 The
reform proposal outlined here is meant to serve only as a
modification of the prevailing socioeconomic taxonomy; that
Is, it is designed to guide data collecting for the purpose of
class analysis.4l The proposal is not designed to promote a
yet more subtle set of legal classifications or dichotomies.42
Instead of a more refined test to identify and segregate
dependent workers for purposes of protective statutes 4 the
chief desideratum in this area of the law is decommissioning
the dysfunctional distinction between employees and self-
employees altogether.44

The first comprises small capitalist-employers, who should
not be viewed as ~//-employed because their employees
contribute to the reproduction of their capital and income.4%
This group is part of the capitalist class, and its activities
should not be studied as labor market phenomena.

The second group encompasses the ’independents,’whose
human and cultural capital confers upon them their special
status. Yet even these professionals’ independence has been
contested:

First, self-employment may not even offer a living. .. Under
circumstances inwhich the self-employed are economically insecure,
it is difficult to claim that they are autonomous in their work, that
they are truly free to make their own decisions and be their own
bosses while surviving as well. In the case of medicine, history is
littered with circumstances in which physicians had to fit their
diagnoses and their remedies to the prejudices of their patrons....
And in the case of law it is not difficult to find circumstances in
which the self-employed were dominated and controlled by their
clients...as are even elite law firm lawyers serving powerful clients
today.46
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Even abstracting from the issue, for example, of how many
doctors and lawyers in "solo" practice really work without
exploiting nurses,47 secretaries, and other assistants and
associates, the sociotechnologically determined constantly
rising minimum level of physical investment in tandem with
the accumulation and centralization of corporate capital in
the hospital industry48 may be in the process, if not of
proletarianizing them, at least of inflicting on them "a
profound loss of autonomy."49

The third group consists of the those who in the
nineteenth century qualified as the members par excellence
of the petty bourgeoisie: shopkeepers®) and independent
artisans!5l For Marx, the interesting class issue involved the
latter: could they by their labor alone set into motion enough
capital to enable them to prevent their suppliers, customers,
creditors, and landlords from appropriating a sufficiently
significant share of their surplus labor to distinguish the
artisans from proletarians?% Even more so today than then,
it appears increasingly difficult for one person to accumulate
and to valorize such threshold amounts of capital as would
generate incomes outside the range of their employee
counterparts. In this sense, they replicate the problem just
adumbrated for the professions although the appropriation of
a significant level of human capital may alleviate this
dilemma. Dynamically, over time, this group shades off into
the fourth and last group.

Franchisees, too, belong to the third group53 To the
extent that they are left "with virtually no autonomy and
independence despite a major investment of funds in their
business,"54 they may be more analogous to managers (who
have assumed a risk of loss of capital) than to the traditional
self-employed® The fact that the number of the more
loosely controlled trade-name franchises (e.g., automobile
dealerships and gas stations) declined continuously from 1972
to 1988 from 262,100 to 140,820, while the number of
business-format franchises (such as fast-food restaurants), the
day-to-day operation of which franchisors can regulate by
means of prescribing standards and quality controls, almost
doubled (from 189,640 to 368,458),% supports this thesis 57
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Special attention should be paid to the last group: the
"loners,"8 the "isolated” (or "proletaroid") 9 who merely sell
their labor power because they do not own the means of
production, have no autonomy with regard to the labor
process,80 and receive very low incomes, which make a
mockery of any sense of independence 6l Socioeconomic
class analysis would be furthered if the BOC collected data
on whether the alleged self-employed employ others.& If the
West German definitional guideline-"decisive is the
economic independence"63-" taken as a cue, the self-
employed would not, for example, include the underground
self-employed; these are the so-called "Mole People,” who
live in a railroad tunnel in Manhattan but of whom
"[p]robably most are self-employed."®4 These are the
"Iindependents,” the only content of whose "independence
consists] in the necessity or bearing the[ir] misery
independently."&

The isolated would also embrace "informal" workers, who
are "disguised wage labor™ or "’self-employed proletarians™
subject to "the worst features of both worlds: They face the
risks of self-employment and simultaneously confront the
wage worker’s dependence on capital."86 For example, home
computer workers would probably be classified by the BOC
as self-employed, yet even as to these relatively highly skilled
workers who may own or lease more equipment than most
other home workers, this "label is...misleading" because
"informal workers can be so thoroughly dependent on the
enterprises to which they are connected that they call to
mind the wage worker’s dependence on an employer."67
Relatively few such workers have health insurance, and some
earn less than the minimum wage”-in part because they are
not compensated for work-related tasks "which would fall
within regular on-site work hours."® Moreover, even when
employers relinquish direct supervision over the pace and
quality of work, it reappears in payment by result, which in
turn generates increased competition, longer hours, and
greater insecurity:7 "[T]he deadline ensures that regardless
of the hour at which outside workers choose to begin their
working day, they will either extend it or increase its pace to
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the point at which the deadline can be met."7L Consequently,
the work of isolated workers "is in fact characterized by
mechanisms of external control that, however subtle they
might be, result in external pressures that determine the pace
of work and the design of the product as effectively as does
the direct supervision to which wage workers are subject."72

Such workers, who are characterized by unstable earnings
and lack ofjob security, autonomy, or independence,73should
not be confused with small capitalists or independents. That
they have accepted or had imposed on them some measure
of income risk does not transform them into entrepreneurs,74
especially where the total structural relationship in which
they are embedded systemically disables them from becoming
capital accumulators. If they share with employees the
categorical class characteristic of being deprived of the ability
to accumulate sufficient capital to leave the working class,
then employers’ tactics of manipulating them into assuming
risk should not be allowed to obscure their situation.’5 The
solidity of their membership in the dependent working class
is underscored in those cases in which they must "slip back
into" undisputed employee status when their "business
dips"76-to prop up not their accumulation but their
subsistence.

The perceived increase in self-employment must be
understood as one segment of the impressive continuing
growth of temporally, spatially, and/or organizationally
atomized workers.77 These contingent workers are estimated
to make up as much as a quarter of the work force in the
United States.”8 Part-time workers alone now account for
almost one-fifth of national employment.® Although far
smaller in number, temporary workers have experienced
extraordinary growth since the early 1980s. Temporary-help
supply firms-on whose payroll temporary workers remain
while they are supervised by the customer firms-alone may
employ upwards of one million workers.8 These figures do
not include temporary workers hired directly by firms or so-
called leased employees 8l

Common to all of these variants of "just-in-time-
employment” is that "[t]he employer is paying only for the
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time needed." But the unspoken converse of the fact that
"[t]he largest cost-saving advantage in contingent employment
systems is reduction in paid non-productive time is that
employers have succeeded in shifting to workers the
consequences of the firms’ own entrepreneurial failure to
reorganize the flow of work so as to reduce "non-productive
time."8 Just-in-time-employment practices are merely a
more subtle way of ordering employees to clock out. In both
cases, employers manage to impose the risk of gaps in
employment, and hence income, on their workers.84 Because
this risk has been deemed the most telling distinction
between employees and self-employers, once this sizable
sector of acknowledged employees has been compelled to
accept responsibility for piecing together enough part-time
and temporary jobs to secure a living wage, the categorical
distinction collapses. If the labor force is sufficiently
vulnerable, it no longer matters whether the employer treats
these workers as employees or self-employed.8& The rise in
nominal self-employment then emerges as an epiphenomenon
of the contingent work force.8& Consistent with this overall
pattern, even the increase in the self-employed was fueled by
part timers 87

Whether the contingent workers’ isolation results from
the part-time or temporary nature of the relationship or from
performing the work in the workers’ homes8 or in the
interstices between a labor supplier and labor employer,8 it
Is this separation and segregation-rather than the rhetorical
(petty) independence of being a propertied laborer-that
distinguish the lower echelons of the self-employed from the
historical petty bourgeoisie. 0 And it is also this quasi-
guarantine that may ultimately exert a much greater impact
on the structure of class relationships than any other aspect
of pseudo-self-employment.9 As Adam Smith recognized
more than two centuries ago: "A poor independent
workman...in his separate independent state, is less liable to
the temptations of bad company, which in large
manufactories so frequently ruin the morals of the other.

If the study of the self-employed is motivated by class
analysis, it is revealing that Marx as a revolutionary politician
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was much less obsessed than sociologists today with the
niceties of taxonomy. B In preparing a "Questionnaire for
Workers" in 1880 to serve as the basis of a statistical inquiry
for French socialists, he included the following question:

If you work at home, state the conditions of your working room;
whether you use only tools or also little machines; whether you
employ your wife and children or other helpmates, adults or
children, male or female; whether you work for private customers
or for an "‘entrepreneur;" whether you engage directly with him or
through middlemen. %

For Marx, then, those engaged in workerlike activities under
workerlike conditions were categorically and politically
members of the working class® regardless of the
phenomenological confusion capitalists were able to
disseminate through manipulation of forms of payment,
assumption of risk, and visibility to the customer.

However this controversy is ultimately resolved by future
societal development, the salient point remains the political-
ideological import of the isolation of low-income loners from
both the employing-exploiting class and the spatially-
organizationally aggregated wage-earning class 97 Whatever
the taxonomic position and active role of the self-employed
within the class structure may have been in the past, the
pronounced decline of the unionized working class and the
concomitant proliferation of a largely "on-demand,”® "at-
risk,"10and contingent work force only marginally integrated
into the social wageldl may contribute to the assimilation of
all these working-class strata.1® If, in addition, the latter
mobilize to consolidate and to intensify the trend toward
parity of state protective programs for the self-employed,
the distinction between emﬁ)loyees and self-employees may
eventually become moot.** Finally, adoption of a
guaranteed social income decoupled from the employment
relationship would virtually eliminate the distinctive
socioeconomic character of self-employment altogether.1b

Self-employment as a mass phenomenon long ago lost the
struggle against colonization by the capitalist labor market;
it can no longer function as a refuge of independence from
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class domination. To the extent that even the largest
individual capital is "wholly dependent for its survival...on a
vast network of laws, protection, services, inducements,
constraints, and coercions provided by innumerable
governments" without which "the firm would instantly
disappear,"16political-economic conflict that once focused on
the place of production shifts its locus in part to the state.107
Here even those whose employer is obscured may be in a
better position to perceive life chances and to articulate
interests in common with the rest of the dependent laboring
population.1B Such a prospect becomes plausible, however,
only where it is palpably true that "only...the form"
distinguishes the exploitation of the two groups: "The
exploiter is the same: capital.""100
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manufacture or handicraft.”  Catherine Hakim, Census Reports as
Documentary Evidence: The Census Commentaries 1801-1951, 28
Sociological Rev. 551, 554 (1980).

30. Indeed, even some of those who appear to be employers are themselves
employees of larger entities. See Walling v. Twyeffort, Inc., 158 F.2d 944 (2d
Cir. 1947); Linder, The Joint Employment Doctrine at 332-45.

31. See Marc Linder, Reification and the Consciousness of the
Critics of Political Economy:Studies in the Development of Marx’
THEORY OF Value 151-75 (1975). David Brody, Time and Work during
Early American Industrialism, 30 Lab. Hist. 5 14, 27 (1989), undercuts
whatever vitality the category may have had historically by characterizing as
self-employed unskilled laborers, piece-rate workers, sweated outworkers, and
those whose wages and hours were governmentally prescribed.

32. See F. Scherer, Industrial Market Structure and Economic
Performance 84 (2d ed. 1980 [1970]); A1fred Chandler, Jr. Scale and
Scope: Dynamics of Industrial Capitalism 27 (1990).

33. Not even Michael Piore & Charles Sabel, The Second Industrial
Divide: Possibilities for Prosperity 303-307 (1984), who advocate "the
ideal of yeoman democracy" in "'a republic of small holders,”" take the position
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that flexibly specialized craft producers could compete with mass production
if they were self-employed solo producers.

34. On how this process also occurred historically in the wholesale and retail
trades, see Glenn Porter & Harold Livesay, Merchants and
Manufacturers:Studies in the Changing Structure of Nineteenth-

Century Marketing (1989 [1971]).

35. See Jeffrey Harrod, Power, Production, and the Unprotected
Worker 248-64 (1987).

36. Small Business Problems at 7-8.

37. George Kennan, Memoirs 1925-1950, at 7 (1967). Kennan states that
none of his American ancestors, who had emigrated to the United States in
the eighteenth century and farmed, ""had ever been in significant degree an
employer of labor; not one had ever sold his own labor to an entrepreneur,
to be used for commercial gain'" Id. at 6-7. However representative
Kennan’s forebears might have been for the nineteenth century, today’s
family farmers cannot escape the Marxist “'predicament.”” Pig farmers, for
example, who are "‘driven to indoor pens by the need to keep production
prices down,” do not earn enough to buy the costly ventilation equipment
that would prevent the human health problems caused by the noxious gases
produced by decomposing hog waste indoors. Peter Kilbom, The Perils ofPig
Farming Touch Man and Beast, N.Y. Times, Aug. 25, 1991, § 1, at 1, col. 2,
at 14, col. 2 (nat. ed.).

38. As the author of "the most popular'' college economics textbook at the
turn of the century and future president of Yale remarked:

It is characteristic of the modem industrial system that a laborer
who owns no capital, though nominally free to do what he pleases, must
actually find some property owner who will give him enough to keep him
alive during the period which must elapse between the rendering of the
labor and the sale of the finished product. Under such circumstances, the
laborer almost inevitably submits to the direction of the property owner
in deciding how his labor shall be applied. Laborers without capital must
necessarily work on this basis; even those who have small amounts of
capital habitually do so.

Arthur Hadley, Economics:An Account of the Relations between
Private Property and Public Welfare 121 (1896). On Hadley, see 3
Joseph Dorfman, The Economic Mind in American Civilization: 1865-

1918, at 258-59 (1949).

39. See E.P. Thompson, Time, Work-Discipline and Industrial Capitalism, Past
& Present, Dec. 1967, at 56, 60-61.

40. On the splintering of the Mittelstand, see GrOnberg, Der Mittelstand
IN DER KAPITALISTISCHEN GESELLSCHAFT at 167.
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41. Wright’s call for "detailed work histories™ has still not been heeded.
Wright, Class Structure and Income Determination at 230.

42. "'[TJhere can be no watertight legal definition of who is a ’dependent’
worker and who is ’independent.” Bob Hepple, Restructuring Employment
Rights, 15 Indus. L.J. 69, 75 (1986).

43. As has been suggested by Patricia Leighton, Employment Contracts: A
Choice of Relationships, 90 EMPLOYMENT GAZETTE 433, 439 (1982); idem,
Employment and Self-Employment: Some Problems of Law and Practice, 91
Employment Gazette 197 (1983); and Hakim, Self-Employment in Britain,
at 425.

44, See Linder, The Employment Relationship in Anglo-American
Law at xii-xiii.

45. See generally, Richard Scase & Robert Goffee, The
Entrepreneurial Middle Class 70-97 (1982). If the point of including
such persons in the discussion of self-employment is to gauge their
contribution to job creation, the much-touted impact of small employers
appears to have been exaggerated. See Charles Brown, James Hamilton,
& James Medoff, Employers Large and Small (1990). Or as an Israeli
Treasury spokesman asked rhetorically when the self-employed demanded a
two percent reduction in national insurance payments that was designed to
encourage employment: '"What are they going to do, employ themselves
twice?™ Evelyn Gordon, Nil Refutes Self-Employeds Charges, Jerusalem
Post, Aug. 26, 1991 (NEXIS). At the time of the Keogh Bill debates, it was
asserted that seven million self-employed had eleven million employees. 108
Cong.Rec. 18757 (1962) (Sen. Smathers). The tendency to confuse the self-
employed with small capitalists—er owners of firms of any size for that
matter—is not restricted to the United States. See, e.g., 1 Svend Aage
Hansen & Ingrid Henriksen, Dansk social historie:Velf/Erdsstaten
1940-78, at 201-205 (1980) (analyzing self-employed [selvstcendige] in
Denmark in the postwar period).

46. Eliot Freidson, Professional Powers: A Study of the
Institutionalization of Formal Knowledge 124 (1986).

47. See Wagner, The Proletarianization of Nursing in the United States.

48. See Starr, The Social Transformation of American Medicine at
420-49.

49. Id. at 446. See also Dirk Johnson, Doctors' Dilemma: Unionizing, N.Y.
Times, July 13, 1987, at 21, col. 3 (nat. ed.) (discussing efforts by physicians
to form unions); Lisa Belkin, Doctors Lose Autonomy To Health-Care
Networks, N.Y. Times, Nov. 11, 1991, at Al, col. 1 (nat. ed.) (networks
prescribe how much doctors may charge and what procedures they may
perform).
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50. "[PJour Marx, en 1848-1852, le petit bourgeois, c’est le boutiquier; mieux,
la petite bourgeoisie, comme classe...c’est ’la boutique.”” Baudelot,
Establet, & Malemort, La petite bourgeoisie en France at 20.

51. Farmers obviously form a third very large sector of this group.
Agriculture has been ignored in this book because the current debate centers
on the issue of an alleged resurgence of self-employment; yet no proponent
of this thesis argues that the United States or any other advanced capitalist
country has witnessed a significant rise in the number of self-employed
farmers. Since family farms operated without the use of hired workers
represent a significant—albeit dwindling-share of solo self-employed,
reference must be made in passing to the debate as to whether such farmers
are caught up in the process of proletarianization. See, e.g., John Davis,
Capitalist Agricultural Development and the Exploitation of the Propertied
Laborer, in The Rural Sociology of the Advanced Societies:
Critical Perspectives 133 (Frederick Buttel & H. Newby ed. 1980);
Ingolf Vogeler, The Myth of the Family Farm: Agribusiness
Dominance of U.S. Agriculture 134, 138-43 (1982); David Goodman
and Michael Redclift, From Peasant to Proletarian: Capitalist
Developments and Agrarian Transitions (1982); idem, Capitalism, Petty
Commodity Pmduction and the Farm Enterprise, 25 SOCIOLOGIA Ruralis 231
(1985); Susan Mann, Agrarian Capitalism in Theory and Practice
(1990). Unfortunately, the controversy has largely been conducted at the
level of taxonomy without connection to political consequences.

52. To be sure, in terms of income, a large segment of retailers must be
viewed as part of the working class, yet they constitute the group "with the
most emphatic petty bourgeois [Mittelstand] consciousness." Fritz
Marbach, Theorie des Mittelstandes 280 (1942).

53. The judiciary has done obeisance to the ideological function of
franchising: "'If our economy had not developed that system of operation
[franchises subject to close restrictions] these individuals [franchisees] would
have turned out to have been merely employees.” Susser v. Carvel Corp., 206
F. Supp. 636, 640 (S.D.N.Y. 1962).

54. Hakim, Self-Employment in Britain at 425.
55. Aronson, Self-Employment at 36.

56. U.S. Department of Commerce, Office of Service Industries,

Franchising in the Economy 1986-1988, at 1, 3-4 (1988).

57. Only one case appears to have held that alleged franchisees were
employees of the franchiser. Mister Softee of Indiana, Inc. v. Oil, Chemical
and Atomic Workers Int’l U, 162 N.L.R.B. 354 (1966). See generally,
Harold Brown, Franchising: Realities and Remedies (rev. ed. 1990).

58. Self-employment: Lots of Loners, Economist, Mar. 23, 1985, at 66
(increase in self-employment in Britain due in part to "larger firms*
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employment preferences...to reduce labour hassles and costs such as pensions,
sickness and holiday pay™.

59. Werner Sombart,Die Deutsche Volkswirtschaftim neunzehnten

Jahrhundert 455-58 (1954 [1903]).

60. See, e.g., Angela Dale, Social Class and the Self-Employed, 20 Sociology
430 (1986).

61. See GrOnberg, Der Mittelstand in der kapitalistischen
Gesellschaft at 102, 128-29. Many older workers become self-employed
because they lose their strength and control over the pace of work or because
their skills become obsolete. See Aronson, Self-Employment at 23.

62. For 1939 it was estimated that slightly more than three-fifths of all self-
employed were nonemployers, ranging from one-fifth in construction to
ninety-seven per cent in “independent hand trades.” See Small Business
Problems tab. 6 at 34. The West German census has developed a separate
detailed classificatory system for the isolated (*‘alleinschaffend").
Statistisches Bundesamt, 12 Volks- und BerufszAhlung vom 6. Juni
1961: Erwerbspersonen in wirtschaftlicher und sozialer
GLIEDERUNG 23-24 (1961); Das neue Schema der Sozio-dkonomischen
Gliederung, in Wirtschaft UND Statistik, May 1970, at 247-48.

63. Statistisches Bundesamt, 1 Volks- und BerufszAhlung vom 6.
Juni 1961: Die Methodischen Grundlagen der Volks- und
BerufszAhtung 1961, at 144 (1961) (’[a]Jusschlaggebend ist die
wirtschaftliche Selbstandigkeit™.

64. John Tierney, In Tunnel, ""Mole People" Fight to Save Home, N.Y. Times,
June 13, 1990, at Al, col. 2, at A20, col. 1 (nat. ed.).

65. Speier, Die Angestellten vor dem Nationalsozialismus at 65.

66. Beverly Lozano, The Invisible Work Force: Transforming
American Business with Outside and Home-Based Workers 11, 12

(1989).
67. 1d. at 2.
68. Id. at 89, 157.

69. Home-Based Clerical Workers: Are They Victims of
Exploitation? H.R. Rep. No. 677, 99th Cong., 2d Sess. 7 (1986).

70. Lozano, The Invisible Work Force at 66. See also Agis Salpukas,
Trucking-Driving Couple Share Life on the Road, N.Y. Times, July 25, 1988,
at 29, col. 1 (nat. ed.) (“"having invested $53,000 in his used truck,'" driver
(and his wife) feel "intense pressure to keep moving' to meet "tight schedule
necessary to serve' customers).
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71. Lozano, The Invisible Work Force at 79. See also, Eileen Boris,
Regulating Industrial Homework: The Triumph of acred Motherhood,” 71 J.
Am. Hist. 745, 746 (1985).

72. Lozano, The Invisible Work Force at 11
73. See Hakim, Self-Employment in Britain at 444.

74. As one of the leading nineteenth-century economists put it:

In most cases, employers take all the risk; that is, they insure regular
wages to their hands, whether the work be constant or irregular, lucrative
or insufficient to pay the expenses. .. Sometimes, however, the person
employed takes the risk, and his Wages, when he is at work, must be high
enough to compensate him for occasional necessary idleness.

Francis Bowen, American Political Economy 192-93 (1969 [1870]).

75. See, e.g., Peter Kilbom, Tomato Pickers’ Hope for Better Life Becomes
Victim as Industry Steps In, N.Y. Times, May 9, 1991, at A10, col. 1 (nat. ed.);
Marc Linder, Petty-Bourgeois Pickle Pickers: An Agricultural Labor-Law Hoax
Comes a Cropper, 25 Tulsa L.J. 195, 258-59 (1989).

76. Kilbom, Tomato Pickers’Hope for Better Life Becomes Victim as Industry
Steps In at A10, col. 4.

77. See generally, U.S. Women’s Bureau, Flexible Workstyles: A Look
at Contingent Labor (1988).

78. BNA, Daily Lab.Rep., July 18,1985, at A-3 (LEXIS); GAO, Workers
at Risk (HRD 91-56, 1991).

79. See Thomas Nardone, Part-Time Workers: Who Are They?, Monthly
Lab. Rev, Feb. 1986, at 13. Involuntary part-time workers have been
increasing faster than those who prefer part-time employment. See Chris
Tilly, Reasonsfor the Continuing Growth ofPart-Time Employment, MONTHLY
Lab. Rev, Mar. 1991, at 10.

80. See U.S. BLS, Industry Wage Survey: Temporary Help Supply,
September 1987 (Bull. 2313, 1988); Wayne Howe, Temporary Help Workers:
Who TheyAre, WhatJobs They Hold, Monthly Lab. Rev, Nov. 1986, at 45;
Max Carey & Kim Hazelbaker, Employment Growth in the Temporary Help
Industry, Monthly Lab. Rev, Apr. 1986, at 37. In 1988, the president of
Manpower, Inc, testified before Congress that his company alone employed
more than 500,000 people annually. See Rising Use of Part-Time and
Temporary Workers at 101-102 (statement of M. Fromstein). At least for
purposes ofworkers’ compensation, the courts have ruled that firms that ""buy
some" "temporary help” from entities like Manpower that are "in the business
of selling temporary help"” are also employers. See, e.g., St. Claire v.
Minnesota Harbor Serv, Inc, 211 F. Supp. 521, 523 (D. Minn. 1962).

81. A leasing firm furnishes all the workers a customer-firm requires for a
particular operation or project.
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82. Rising Use of Part-Time and Temporary Workers at 37 (statement of A.
Freedman, Conference Bd.).

83. The controversy over the forging of a large contingent of contingent
workers recapitulates the statutory struggle in the 1940s over whether so-
called nonproductive activities at the beginning and end of the workday were
compensable under the Fair Labor Standards Act. See Linder, Class Struggle
at the Door at 59-64.

84. Two decades ago, then Rep. Mikva introduced a remarkable bill that
would have partially closed this gap for low-paid, unskilled, manual workers
employed through temporary-help services. The Day Laborer Protection Act
of 1971 would have included as compensable hours worked under the Fair
Labor Standards Act all "travel time between the job site and the temporary
help service, time spent at the job site, and one-half the time spent awaiting
assignment at the temporary help service prior to being sent to a job site.”
H.R. 9282, 92d Cong, 1st Sess. 8 6(b), 117 Cong. Rec. 21,192 (1971). For
an unsympathetic assessment of the bill, see Mack Moore, Proposed Federal
Legislation for Temporary Labor Services, 26 Lab. L.J. 767 (1975). For an
extraordinary judicial award of compensation for travel time without express
statutory warrant, see Vega v. Gasper, 118 Lab. Cas. (CCH) 1 35,474 (W.D.
Tex. Apr. 30, 1991).

85. A real-world example will illustrate this point. The owner of a shipping
agency-warehouse in Laredo, Texas, instead of rationalizing his operations,
pays his loaders/unloaders a piece rate and instructs them to wait outside for
the next truck. If the unemployment rate is high enough, an abundant supply
of workers with no compensable opportunity costs makes it possible for the
employer to pay for a five- rather than an eight-hour workday.

86. "TA] significant portion of the 8.3 million workers who are listed by the
Labor Department as self-employed, often contracting with companies for
their services, also fall into this category [of full-time temporary workers].”
Louis Uchitelle, Reliance on Temporary Jobs Hints at Economic Fragility,
N.Y. Times, Mar. 16, 1988, at 1, col. 1, 32, col. 1 (nat. ed.).

87. Among those whose usual work was nonagricultural self-employment,
part-timers increased from 16.5 per cent in 1970 to 27.5 per cent in 1982. See
Employment and Earnings, Jan. 1971, tab. A-22 at 130; id, Jan. 1983, tab.
34 at 168.

88. See, e.g., Francis Horvath, Work at Home: New Findingsfrom the Current
Population Survey, MONTHLY Lab.Rev, Nov. 1986, at 31; Oversight Hearings
on the Department of Labors Proposal to Lift the Ban on Industrial
Homework: Hearings Before the Subcomm. on Labor Standards of the House
Comm, on Education and Labor, 99th Cong, 2d Sess. (1986); Bettina Berch,
The Resurrection of Qut-Work, Monthily Rev, Nov. 1985, at 37. Aronson,
Self-Employment at 114, underestimates the abuses of industrial
homework. Charles Craver, The Vitality of the American Labor Movement in
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the Twenty-First Century, 1983 U. Ill. L. Rev. 633, 641, speaks opaquely of
"relatively ’self-employed’ individuals working out of their own homes."

89. For the parallel process in Britain, see Catherine Hakim, Employers’ Use
of Homework, Outwork and Freelances, 92 EMPLOYMENT GAZETTE 144
(1984); James Robertson, Future Work: Jobs, Self-Employment and
Leisure after the Industrial Age (1985).

90. See Amo Mayer, The Lower Middle Class as Historical Problem, 47 J.
Mod. Hist. 409,425,432 (1975); GrOnberg, Der Mittelstand at 102,28-
29. For the outline of an imaginary reconstruction of petty bourgeois petty
commodity production, see Roberto Unger, False Necessity: Anti-
N ecessitarian Social Theory in the Service of Radical Democracy
29-30, 181-87, 223-28, 342-47 (1987). For an account of one historical
example of such production, see Harriet Friedmann, Simple Commodity
Production and Wage Labour in the American Plains, 6 J. Peasant Stud. 71
(1978).

91. Several unsuccessful attempts have been undertaken in Congress to
mandate some pro rata pension and group health benefits for contingent
workers. See H. 2563, 101st Cong., 1st Sess. (1989), in 135 Cong. Rec. H
2286 (June 6, 1989); id., E 2013 (June 7, 1989) (Part-Time and Temporary
Workers Protection Act of 1989); S. 1309, 100th Cong., 1st Sess. (1987), in
133 Cong. Rec. 7475 (June 2, 1987) (Part-Time and Temporary Workers
Protection Act of 1987).

92. Smith, Wealth of Nations at 83-84.

93. See generally, A11in Cottrell, Social Classes in Marxist Theory
(1984).

94. Marx, Questionnaire for Workers at 200.

95. For an example of modern legislation protecting homeworkers regardless
of whether they are ""an employe, agent, independent contractor, or any other
person,” see the Pennsylvania Industrial Homework Law, 43 Pa. Stat. Ann.
8 491-3 (Purdon 1964). Moreover, at least one federal judge has suggested
that "it makes some sense to say that the FLSA [Fair Labor Standards Act]
should apply to homeworkers, regardless of the type of work and the contract
under which they work." Fegley v. Higgins, 760 F. Supp. 617, 622 (E.D.
Mich. 1991).

96. Butsee 32 Marx-Engels Werke 167 (1965) (letter from Marx to Engels
(Sept. 26, 1868)) (“'A large, the largest part of these shopkeepers suffer all
the miseries of the proletariat, in addition the ’anxiety’ and ’thraldom to
respectability,” and without the compensating self-confidence of the better
workers').

97. Employers are clearly engaged in the divide-and-conquer strategy of using
contingent workers as "buffers [a]s the tradeoff for granting more
employment security to the ’primary’ work force."” Audrey Freedman, How
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the 1980% Have Changed Industrial Relations, Monthly Lab. Rev. May
1988, at 35, 38.

98. See, e.g., Charles Heckscher, The New Unionism: Employee
Involvement in the Changing Corporation (1988); Paul Weiler,

Governing the Workplace: The Future of Labor and Employment
Law (1990).

99. Anne Polivka & Thomas Nardone, On the Definition of "Contingent
Work" Monthly Lab. Rev., Dec. 1989, at 9, 10.

100. BNA, Daily lLab. Rep., July 18, 1985 at A-3 (LEXIS) (Audrey
Freedman, Conf. Bd.).

101. For an extended theoretical account of these developments, see Jeffrey
Pfeffer & James Baron, Taking the Workers Back Out: Recent Trends in the
Structure of Employment, 10 Res. in Organizational Behav. 257 (1988).

102. As an example, the largest union in Britain, the General, Municipal, and
Boilermakers’ Union, has responded to requests from former white-collar
members who set up their own businesses with severance-redundancy
payments to unionize them. BNA, Daily Lab. Rep., May 28, 1987, at A-
12 (LEXIS).

103. Proposals for expanding coverage of mandatory medical insurance in the
United States have moved in this direction. See, e.g., Henry Aaron,
Serious and Unstable Condition: Financing America’s Health Care
141 (1991). In Scandinavia the self-employed are eligible for unemployment
insurance benefits. See Linder, The Employment Relationship in
Anglo-American Law at 215, 232 n.167.

104. "With companies and those who work for them increasingly setting up
innovative arrangements-flex time, telecommuting, job sharing, three- and
four-day weeks, on-call assignments-the old standards defining just who is
an employee seem increasingly imprecise.” Daniel Woskowitz, IRS Sharpens
Definitions of Who Is an Employee, Washington Post, Sept. 2, 1991, at F15
(NEXIS). For recognition-at least in the setting of the Third World-of the
absence of a ""clear-cut dichotomy" between wage labor and self-employment,
which, however, fails to conceive of the latter as a reified relationship, see
Alison MacEwen Scott, Who are the Self-Employed? in Casual Work and
Poverty in Third World Cities 105 (R. Bromley & C. Gerry ed. 1979).

105. See Alejandro Portes, Manuel Castells, & Lauren Benton, Conclusion:
The Policy Implications of Informality, in The Informal Economy: Studies
in Advanced and Less Developed Countries 298,309-10 (A. Portes, M.
Castells, & L. Benton ed. 1989).

106. Robert Dahl, After the Revolution: Authority in a Good
Society 120, 123 (1971 [1970)).
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107. For a broad analysis of the evolving political-economic and ideological
roles of the state, see Alan Wolfe, The Limits of Legitimacy:Political
Contradictions of Contemporary Capitalism (1980 [1977]).

108. On the history of the conceptualization of the class relationships
between a proletarian core and workers on the periphery, see Adam
Przeworski, Capitalism and Social Democracy 47-97 (1987 [1985]).
For a vacuously rhetorical attempt to apply that tradition in the context of
the contemporary growth of contingent employment and self-employment, see
Chris Gerry, The Working Class and Small Enterprise in the UK Recession, in
Beyond Employment: Household, Gender and Subsistence 288 (N.
Redclift & E. Mingione ed. 1985).

109. Karl Marx, Die Klassenkampfe in Frankreich 1848 bis 1850, in
1110 Karl Marx [&] Friedrich Engels, Gesamtausgabe (MEGA) 119,
187 (1977 [1850]).

Original from
Goo d € UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Bibliography

Books and Articles

Aaron, Henry. Serious and Unstable Condition: Financing America’s
Health Care (1991)

Aldrich, Howard, and Jane Weiss. Differentiation within the United States
Capitalist Class: Workforce Size and Income Differences. 46 AM. Soc.
Rev. 279 (1981)

Altmeyer, A. Improving Old-Age and Survivors Insurance. SoC. Sec. Bull,,
Mar. 1946, at 3

American College Dictionary (1963)

American Heritage Dictionary of the English Language (1969)

Anderson, Margo. The American Census: A Social History (1988)

Anderson, W., and Frank Thompson. Neoclassical Marxism. 52 Sci. & Soc.
215 (1988)

Archer, Melanie. The Entrepreneurial Family Economy: Family Strategies and
Self-Employment in Detroit, 1880. 15 J. Fam. Hist. 281 (1990)

----- . Self-Employment and Occupational Structure in an Industrializing City:
Detroit, 1880. 69 Soc. Forces 785 (1991)

Aronson, Robert. Seif-Employment: A Labor Market Perspective
(1991)

Aurand, Harold. Self-Employment: Last Resortfor the Unemployed. Int’1 Soc.
Sci. Rev., Winter 1983, at 7

Balderston, Lydia. Housewifery: A Manual and Text Book on
Practical Housekeeping (1919)

Balkin, Steve. Self-Employment Assistance Programs in the United States
Targeted to Low-Income Disadvantaged People. 40 INDUS. Rel. Res.
Ass’n Proc. 356 (1987)

—————— . Self-Employment for Low-Income People (1989)

Ballenger, Louella. Sole Proprietorship Returns, 1988. SOl BULLETIN, Summer
1990, at 39

Banks, J. The Social Structure of Nineteenth Century England as Seen through
the Census, in The Census and Social Structure: An

- mm . h Original from
Digitized by UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

164 Bibliography

Interpretative Guide to Nineteenth Century Censuses for
England and Wales (Richard Lawton ed. 1978)

Baudelot, Christian, Roger Establet, and Jacques Malemort. La Petite
bourgeoisie en France (1981 [1974])

Bauman, Kurt. Characteristics of the Low-Income Self-Employed. 40 INDUS.
Rel. Res. Ass’n Proc. 339 (1987)

Bechhofer, Frank, and Brian Elliott. The Voice of Small Business and the
Politics of Survived. Sociological Rev, Feb. 1978, at 57

Becker, Eugene. Self-Employed Workers: An Update to 1983. Monthly Lab.
Rev, July 1984, at 14

Belkin, Lisa. Doctors Lose Autonomy To Health-Care Networks. N.Y. Times,
Nov. 12, 1991, at Al, col. 1 (nat. ed.)

Bell, Spurgeon. Productivity, Wages, and National Income (1940)

Belous, Richard. The Contingent Economy: The Growth of the
Temporary, Part-Time and Subcontracted Workforce
(1989)

Bendick, Marc, and Mary Egan. Transfer Payment Diversion for Small
Business Development: British and French Experience. 40 Indus. &
Lab. Rel. Rev. 528 (1987)

Berch, Bettina. The Resurrection of Out-Work. MONTHLY Rev, Nov. 1985, at
37

Berg, Maxine. The Age of Manufactures: Industry, Innovation and
Work in Britain 1700-1820 (1985)

Bernstein, Merton, and Joan Berstein. Social Security:The System That
Works (1989 [1988])

Bertaux, Daniel, and Isabelle Bertaux-Wiame. Artisanal Bakery in France:
How It Lives and Why It Survives. In The PETITE BOURGEOISIE:
Comparative Studies of the Uneasy Stratum 155 (F.
Bechhofer & B. Elliott ed. 1981)

Beveridge, William. Social Insurance and Allied Services (Cmd. 6404,
1942)

Bischoff, Joachim, et al. Jenseits der Klassen? Gesellschaft und Staat
im SpAtkapitalismus (1982)

Blau, David. A Time-Series Analysis of Self-Employment in the United States.
95 J. Pol. Econ. 445 (1987)

Bflgenhold, Dieter. Die Selbstandigen: Zur Soziologie dezentraler
Produktion (1985)

Boris, Eileen. Regulating Industrial Homework: The Triumph of *Sacred
Motherhood.” 71 J. Am. Hist. 745 (1985)

Bouriez-Gregg, Fran”™oise. Les Classes sociales aux £ tats-Unis (1954)

Bowen, Francis. American Political Economy (1969 [1870])

Brand, Horst, and Ziaul Ahmed. Beauty and Barber Shops: The Trend of
Labor Productivity. Monthly Lab. Rev, Mar. 1986, at 21

Bregger, John. Self-Employment in the United States. Monthly Lab. Rev,
Jan. 1963, at 37

Brody, David. Time and Work During Early American Industrialism. 30 Lab.
Hist. 5 (1989)

Brown, Charles, James Hamilton, and James Medoff. Employers Large

C*Originalfrom
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Bibliography 165

and Small (1990)

Brown, Harold. Franchising: Realities and Remedies (rev. ed. 1990)

Brown, Harold. Perception, Theory and Commitment: The New
Philosophy of Science (1979 [1977])

Bullock, Charles. The Elements of Economics (2d ed. 1913 [1905])

Bureau of National Affairs. Daily Lab. Rep. (various years)

—————— . Pensions & Benefits Daily (1991)

Cantillon, Richard. Essai sur la nature du commerce en gfnfral
(Henry Higgs ed. 1931 [1755])

Carey, H. Principles of Political Economy (1837)

Carey, Max, and Kim Hazelbaker. Employment Growth in the Temporary Help
Industry. Monthly Lab. Rev, Apr. 1986, at 37

Carver, Thomas. Principles of Political Economy (1919)

Chambers 20th Century Dictionary (1987)

Chandler, Alfred, Jr. Scale and Scope: Dynamics of Industrial
Capitalism (1990)

Clark, De N. Industrial Law and the Labour-Only Sub-Contract. 30 Mod. L.
Rev. 6 (1967)

Clegg, Stewart, Paul Boreham, and Geoff Dow. Class, Politics, and the
Economy (1986)

Cohen, G. Karl Marx and the Withering Away of Social Science. In Marx,
Justice, and History 288 (Marshall Cohen et al. ed. 1980 [1972])

Cohen, Wilbur. Coverage of the Self-Employed Under Old-Age and Survivors
Insurance: Foreign Experience. Soc. Sec. Bull, Aug. 1949, at 11

Comment. Unemployment Compensation-"'Self-Employment.'* 1940 Wis. L.
Rev. 147

Commerce Clearing House. Unemployment Insurance Reporter

Committee on Social Insurance of the American Association for Labor
Legislation. Health Insurance: Tentative Draft ofan Act,6 Am. Lab.
Legis. Rev. 239 (1916)

Cérdova, Efrén. From Full-Time Wage Employment to Atypical Employment:
A Major Shift in the Evolution of Labour Relations? 125 Int’L Lab.
Rev. 641 (1986)

Corey, Lewis. The Crisis of the Middle Class (1935)

Cottrell, Allin. Social Classes in Marxist Theory (1984)

Craver, Charles. The Vitality of the American Labor Movement in the Twenty-
First Century. 1983 U. I1l. L. Rev. 633

Cuneo, Carl. Has the Traditional Petite Bourgeoisie Persisted? 9 Canad. J.
Soc. 269 (1984)

Dahl, Robert. After the Revolution: Authority in a Good Society
(1971 [1970])

Dale, Angela. Social Class and the Self-Employed. 20 Sociology 430 (1986)

Davis, John. Capitalist Agricultural Development and the Exploitation of the
Propertied Laborer. In The Rural Sociology of the Advanced
Societies:Critical Perspectives 133 (F. Buttel & H. Newby ed.
1980)

Des Moines Register. July 31, 1991, at 9A, col. 1 (letter)

Devine, Teresa. The Recent Rise in Female Self-Employment (unpub. MS,

Original from
by G 00 g Ie UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

166 Bibliography

June 30, 1991)

Dorfman, Joseph. 3 The Economic Mind in American Civilization:
1865-1918 (1949)

Draper, Hal. 2 Karl Marx’s Theory of Revolution: The Politics of
Social Classes (1978)

Duncan, Joseph, and William Shelton. Revolution in United States
Government Statistics, 1926-1976 (U.S. Dep’t of Commerce,
1978)

Dupeyroux, Jean-Jacques. Et maintenant? D roit social, July-Aug. 1981, at
486

—————— . SEcuritf sociale (1967)

Eden, Dov. Self-Employed Workers: A Comparison Group for Organizational
Psychology. 9 Occupational Behavior and Human
Performance 186 (1973)

Elfring, Tom. Service Sector Employment in Advanced Economies: A
Comparative Analysis of lts Implications for Economic
Growth (1988)

Epstein, Abraham. The Future of Social Security: Needed Amendments in the
Present Law. New Republic, Jan. 27, 1937, at 373

------ . Insecurity: A Challenge to America (1933)

Evans, David, and Linda Leighton. Self-Employment Selection and
Earnings over the Life Cycle (U.S. Small Bus. Adm’n, Dec.
1987)

————— . Some Empirical Aspects of Entrepreneurship. 79 AM. ECON. Rev. 519
(1989)

Ferguson, Tim. Elite's Earnings Are Exposed and Taxes...and It5 a Scandal?
Wall St. J.,, May 14, 1991, at A17, col. 3

Fischel, Daniel. Labor Markets and Labor Law Compared with Capital
Markets and Corporate Law, 51 U. Chi. L. Rev. 1061 (1984)

Folbre, Nancy. Exploitation Comes Home: A Critique of the Marxian Theory
of Family Labour. 6 Cambridge J. Econ. 317 (1982)

----- . The Unproductive Housewife: Her Evolution in Nineteenth-Century
Economic Thought. 16 Signs 463 (1991)

Form, William. Divided We Stand: Working-Class Stratification in
America (1985)

----- . Self-Employed Manual Workers: Petty Bourgeois or Working Class? 60
Social Forces 1050 (1982)

Freedman, Audrey. How the 1980s Have Changed Industrial Relations.
Monthly Lab. Rev., May 1988, at 35

Freidson, Eliot. Professional Powers: A Study of the
Institutionalization of Formal Knowledge (1986)

Friedman, Milton, and Simon Kuznets. Income from Independent
Professional Practice (1945)

Friedmann, Harriet. Patriarchal Commodity Production. Social Analysis,
Dec. 1986, at 47

————— . Simple Commodity Production and Wage Labor in the American Plains.
6 J. Peasant Stud. 71 (1978)

----- . World Market, State, and Family Farm: Social Bases of Household

C*Originalfrom
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Bibliography 167

Production in the Era of Wage Labor. 20 Comp. STUD. IN Soc’Y &
Hist. 545 (1978)

Funk and Wagnall’s New Standard Dictionary of the English
Language (1963)

Galbraith, John. Economics and the Public Purpose (1973)

Gerry, Chris. The Working Class and Small Enterprise in the UK Recession. In
Beyond Employment: Household, Gender and Subsistence
288 (N. Redclift & E. Mingione ed. 1985)

Gintis, Herbert, and Samuel Bowles. Structure and Practice in the Labor
Theory of Value. Rev. Radical Pol. Econ. Winter 1981, at 1

Goleman, Daniel. Tax Tip: If It's Lump Sum, Cheating Is More Likely. N.Y.
Times, Apr. 13, 1991, at 6, col. 3.

Goodman, David, and Michael Redclift. Capitalism, Petty Commodity
Production and the Farm Enterprise. 25 SOCIOLOGIA Ruralis 231
(1985)

------ . From Peasant to Proletarian: Capitalist Developments and
Agrarian Transitions (1982)

Goodman, Isidore. Legislative Development of the Federal Tax Treatment of
Pension and Profit-Sharing Plans. 49 Taxes 226 (1971)

Gordon, Evelyn. Nil Refutes Self-Employeds Charges. Jerusalem Post, Aug.
26, 1991 (NEXIS)

Gorz, Andr6. Adieux au proletariat (1980)

----- . Allocation universelle: Version de droite et version de gauche. 41 La
Revue nouvelle 419 (1985)

------ . Metamorphoses du travail (1988)

Greenberger, Ellen, and Laurence Steinberg. When Teenagers Work:The
Psychological and Social Costs of Adolescent
Employment (1986)

Greenough, William, and Francis King. Pension Plans and Public Policy

(1976)

Grimm, Jacob, and Wilhelm Grimm. 1/10 Deutsches WOrterbuch
(1854/1905)

Griinberg, Emil. Der Mittelstand in der kapitalistischen

Gesellschaft: Eine Okonomische und soziologische
Untersuchung (1932)

Gunton, George. Principles of Social Economics (1897)

Haber, Sheldon, Enrique Lamas, and Jules Lichtenstein. On Their Own: The
Self-Employed and Others in Private Business. Monthly Lab.Rev,
May 1987, at 17

Haber, William, and Merrill Murray. Unemployment Insurance in the
American Economy: An Historical Review and Analysis
(1966)

Habermas, Jurgen. Die nachholende Revolution (1990)

Hacking, lan. Biopower and the Avalanche of Printed Numbers, 5
Humanities in Society 279 (1982)

----- .Making Up People. In Reconstructing Individualism: Autonomy,
Individualists, and the Self in Western Thought (T. Heller
ed. 1986)

C*Originalfrom
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

168 Bibliography

—————— . The Taming of Chance (1990)

Hadley, Arthur. Economics: An Account of the Relations between
Private Property and Public Welfare (18%)

------ . Profits, in 3 Cyclopaedia of Political Science, Political
Economy and of the Political History of the United
States 375 (John Lalor ed. 1884)

Hagelstange, Thomas. Die Entwicklung von KJassenstrukturen in der EG und
in Nordamerika (1987)

————— . Niedergang oder Renaissance der Selbstdndigen ? Statistische Daten zur
Entwicklung in der EG und in Nordamerika. ZEITSCHRIFT FOR
Soziologie, Apr. 1988, at 142

Hakim, Catherine. Census Reports as Documentary Evidence: The Census
Commentaries 1801-1951. 28 Sociological Rev. 551 (1980)

----- .Employers *Use o fHomework, Outwork and Freelances. 92 EMPLOYMENT
Gazette 144 (1984)

----- . New Recruits to SelfEmployment in the 1980s. 97 EMPLOYMENT
Gazette 286 (1989)

----- . SelfEmployment in Britain: Recent Trends and Current Issues. 2 Work,
Employment & Society 421 (1988)

Hale, Robert. Coercion and Distribution in a Supposedly Non-Coercive State.
38 Pol. Sci. Q. 470 (1923)

----- . Minimum Wages and the Constitution. 36 Cotum. L. Rev. 629 (1936).

Hansen, Svend Aage, and Ingrid Henriksen. 7 Dansk social historie:
VELF/ERDSTATEN 1940-78 (1980)

Harris, Abram. Pure Capitalism and the Disappearance of the Middle Class.
47 J. Pol. Econ. 328 (1939)

Harrod, Jeffrey. Power, Production, and the Unprotected Worker
(1987)

Heckscher, Charles. The New U nionism: Employee Involvement in the
Changing Corporation (1988)

Heffeman, William. Social Dimensions ofAgricultural Structures in the United
States. 12 Sociologia Ruralis 481 (1972)

Hepple, Bob. Restructuring Employment Rights. 15 INDUS. L.J. 69 (1986)

Hollander, Samuel. The Economics of Adam Smith (1976 [1973])

Hookstadt, Carl. Reclassification ofthe United States 1920 Occupation Census,
by Industry. Monthly Lab. Rev, July 1923, at 1

Horvath, Francis. Work at Home: New Findings from the Current Population
Survey. Monthly Lab. Rev, Nov, 1986, at 31

Hounvich, Isaac. The Social-Economic Classes ofthe Population ofthe United
States. Il. 19 J. POL. ECON. 309 (1911)

Howe, Wayne. The Business Services Industry Sets Pace in Employment
Growth. Monthly Lab. Rev, Apr. 1986, at 29

----- . Temporary Help Workers: Who They Are, What Jobs They Hold.
Monthly Lab. Rev, Nov. 1986, at 45

International Labour Office. The Promotion of Self-Employment (Int’l
Lab. Conf, 77th Sess, Rep. VII, 1990)

Jaynes, Gerald. Branches without Roots: Genesis of the Black
Working Class in the American South, 1862-1882 (1986)

N nnnI” Original from
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Bibliography 169

Jenkins, Robert. Procedural History of the 1940 Census of
Population and Housing (1985)

Johnson, Dirk. Doctors’ Dilemma: Unionizing. N.Y. Times, July 13, 1987, at
21, col. 3 (nat. ed.)

Kennan, George. Memoirs 1925-1950 (1967)

Keogh, Eugene. Pensions for the Self-Employed. 100 Est. & Tr. 175 (1961)

Kilbom, Peter. Novel Program for the Jobless Aims to Create Entrepreneurs.
N.Y. Times, May 16, 1990, at 1, col. 7 (nat. ed.)

----- . Part-Time Hirings Bring Deep Change in U.S. Workplaces. N.Y. Times,
June 17, 1991, at Al, col. 6 (nat. ed.)

----- . The Perils of Pig Farming Touch Man and Beast. N.Y. Times, Aug. 25,
1991, 8 1, at 1, col. 2 (nat. ed.)

————— . Tomato Pickers’ Hope for Better Life Becomes Victim as Industry Steps
In. N.Y. Times, May 9, 1991, at Al10, col. 1 (nat. ed.)

King, Willford. The National Income and lts Purchasing Power (1930)

Kuznets, Simon. National Income and lts Composition, 1919-1938 (1941)

Landau, Sidney. Dictionaries: The Art and Craft of Lexicography
(1989 [1984])

Larson, Arthur. Social Security and Self-Employed Lawyers: A Plea for Re-
evaluation. 39 A.BA.J. 971 (1953)

Larson, Magali. The Rise of Professionalism:A Sociological Analysis
(1979 [1977])

Lebergott, Stanley. Manpower in Economic Growth: The American
Record since 1800 (1964)

Leighton, Patricia. Employment and Self-Employment: Some Problems of Law
and Practice. 91 EMPLOYMENT GAZETTE 197 (1983)

————— . Employment Contracts: a Choice of Relationships. 90 Employment
Gazette 433 (1982)

Leppert-F6gen, Annette. Die deklassierte Klasse: Studien zur
Geschichte und ldeologie des KleinbOrgertums (1974)

Leveson, Irving. Some Determinants of Non-Farm Self-Employment.
Monthly Lab. Rev. May, 1968, at 11

Levy, Marcia. Self-Employment in the Covered Work Force (Soc. Sec.
Adm. Staff Paper No. 19, 1975)

Linder, Marc. Book review of Aronson, Self-Employment. 98 Am. J. Soc.
_(1992)

------ . Class Struggle at the Door. The Origins of the Portal-to-Portal Act of
1947. 39 Buffalo L. Rev. 53 (1991)

—————— . Employees, Not-So-Independent Contractors, and the Case of Migrant
Farmworkers: A Challenge to "*Lawand Economics'Agency Doctrine.
15 N.Y.U. Rev. L. & Soc. Change 435 (1986-87)

—————— . The Employment Relationship in Anglo-American Law: A
Historical Perspective (1989)

—————— . European Labor Aristocracies: Trade Unionism, the
Hierarchy of Skill,and the Stratification of the Manual
Working Class before the First World War (1985)

------ . From Street Urchins to Little Merchants: The Juridical Transvaluation of
Child Newspaper Carriers. 63 Temple L. Rev. 829 (1990)

r Original from
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

170 Bibliography

----- . The Involuntary Conversion of Employees into Self-Employed: The
Internal Revenue Service and Section 530. 22 CLEARINGHOUSE Rev.
14 (1988)

----- . The Joint Employment Doctrine: Clarifying Joint Legislative-Judicial
Confusion. 10 HAMLINE J. Pub. L. & Po1. 321 (1989)

-—-- . Petty-Bourgeois Pickle Pickers: An Agricultural Labor-Low Hoax Comes
a Cropper. 25 Tulsa LJ. 195 (1989)

—————— . Reification and the Consciousness of the Critics of Political
Economy:Studies in the Development of Marx*Theory of
Value (1975)

----- .Self-Employment as a Cyclical Escape from Unemployment: A Case Study
of the Construction Industry in the United States during the Postwar
Period. In 2 Research in Sociology of Work: Peripheral
Workers 261 (1983)

----- . Towards Universal Worker Coverage under the National Labor Relations
Act: Making Room for Uncontrolled Employees, Dependent
Contractors, and Employee-Like Persons. 66 U. Det. L. Rev. 555
(1989)

----- . What is an Employee? Why It Does, But Should Not, Matter. 7 Law &
Inequality 155 (1989)

----- , and John Houghton. Self-Employment and the Petty-Bourgeoisie:
Comment on Steinmetz and Wright. 96 Am. J. Soc. 727 (1990)

Lookingfor Tax Breaks? Incorporate Yourself. Bus. Wk., Aug. 27, 1984, at 87

Loufti, Martha. Self-Employment Patterns and Policy Issues in Europe. 130
Int’t Lab. Rev. 1 (1991)

Love, Harold. Social Security and Retirement Plans for Lawyers: It Need Not
Mean Socialism. 38 A.BA.J. 463 (1952)

Lozano, Beverly. The Invisible Work Force: Transforming American
Business with Outside and Home-Based Workers (1989)

McCarthy, Philip. Some Sources of Error in Labor Force Estimates
from the Current Population Survey (Nat’l Comm’n on
Employment and Unemployment Statistics Background Paper No.
15, 1978)

Malamud, Bernard. The Assistant (n.d. [1957])

Mann, Susan. Agrarian Capitalism in Theory and Practice (1990)

Marbach, Fritz. Theorie des Mittelstandes (1942)

Marshall, Alfred. Principles of Economics (1952 [1890])

Marwick, Arthur. Crass: Image and Reality in Britain, France and the
USA since 1930 (1980)

Marx, Karl. Capital: A Critical Analysis of Capitalist Production.
In 11:9 Karl Marx [and] Friedrich Engels. Gesamtausgabe
(MEGA) (1990 [1887])

------ . 1 Capital (Ben Fowkes tr. 1976)

------ . 2 Capital (1974 [1967])

------ . 3 Capital (1974 [1967])

------ . Le Capital. In 11:7 Karl Marx [and] Friedrich Engels.
Gesamtausgabe (MEGA) (1989 [1875])

------ . 1 Das Kapital. In 11:5 Karl Marx [and] Friedrich Engels.

C*Originalfrom
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Bibliography 1n

Gesamtausgabe (MEGA) (1983 [1867])

—————— . 1 Das Kapital. In 23 Marx-Engels Werke (1962)

------ .2 Das Kapital. In 24 Marx-Engels Werke (1963)

------ .3 Das Kapital. In 25 Marx-Engels Werke (1964 [1894])

-——- . Das Kapital (Okonomische Manuskripte 1863-1865). In 11:4, Text Pt. 1
Karl Marx [and] Friedrich Engels. Gesamtausgabe (MEGA)
(1988)

------ .Die KlassenkAmpfe in Frankreich 1848 bis 1850. In 1:10 Karl Marx
[and] Friedrich Engels. Gesamtausgabe (MEGA) 119 (1977
[1850])

—————— . Letter to Engels (Sept. 26, 1868). In 32 Marx-Engels Werke 167
(1965)

----- . Okonomisch-philosophische Manuskripte (Erste Wiedergabe). In 1:2
Karl Marx [and] Friedrich Engels. Gesamtausgabe (MEGA) 187
(1982 [1844])

------ . Questionnaire for Workers. In 1:25 Karl Marx [and] Friedrich Engels.
Gesamtausgabe (MEGA) 199 (1985 [1880])

—————— . Value, Price and Profit. In 11:4, Text Pt. 1 Karl Marx [and]
Friedrich Engels. Gesamtausgabe (MEGA) 383 (1988 [1865])

----- . Die Verhandlungen des 6. rheinischen Landtags. Erster Artikel: Debatten
uber Prefifreiheit und Publikation der Landstandischen
Verhandlungen. In 11 Karl Marx [and] Friedrich Engels.
Gesamtausgabe (MEGA) 121 (1975 [1842])

—————— . Zur Kritik der politischen Okonomie (Manuskript 1861-1863).
In 11:3, Text Pt. 6 Karl Marx [and] Friedrich Engels.
Gesamtausgabe (MEGA) (1982)

------ , and Friedrich Engels. Manifest der kommunistischen Partei. In
4 Marx-Engels Werke 469 (1959 [1848])

Mason, John. Self-Knowledge: A Treatise (1801 [1745])

Mauke, Michael. Die Klassentheorie von Marx und Engels (1973
[1970])

Mayer, Amo. The Lower Middle Class as Historical Problem. 47 J. Mod.
Hist. 409 (1975)

Melosh, Barbara. "The Physician’s Hand'™ Work Culture and Conflict
in American Nursing (1982)

Mill, James. Elements of Political Economy (3d ed. 1826 [1821]). In
James Mill, Selected Economic Writings 203 (Donald Winch
ed. 1966)

Mill, John Stuart. Principles of Political Economy (W. Ashley ed. 1921
[1848])

Millican, Anthony. IRS Auditing Harbor Trucking Firms over Status of Drivers.
LA. Times, Aug. 30, 1991, at B3, col. 3 (NEXIS)

Mills, C. Wright. White Collar: The American Middle Classes (1956
[1951])

Moberley, Robert. Temporary, Part-Time, and Other Atypical Employment
Relationships in the United States. 38 Lab. L.J. 689 (1987)
Montgomery, David. Beyond Equality: Labor and the Radical

Republicans 1862-1872 (1967)

C*Originalfrom
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

172 Bibliography

Moore, Mack. Proposed Federal Legislation for Temporary Labor Services. 26
Lab. LJ. 767 (1975)

----- . The Temporary Help Service Industry: Historical Development, Operation,
and Scope. 18 Indus. & Lab. Rel. Rev. 554 (1965)

Moore, Robert. Self-Employment and the Incidence of the Payroll Tax. 36
Nat’t Tax J. 491 (1983)

Morgan, Daniel, and Yale Goldberg. Employees and Independent
Contractors (1990)

Moses, Stanley. Labor Supply Concept: Political Economy of Conceptual
Change. In 3 Counting the Labor Force: Readings in Labor
Force Statistics. Appendix % (Dianne Wemeke ed., Nat’l
Comm’non Employment and Unemployment Statistics, 1979 [1975])

Mott, Gordon. Male Models Chase A Dream in Paris. N.Y. Times, Sept. 30,
1987, at 19, col. 1 (nat. ed.)

Nardone, Thomas. Part-Time Workers: Who Are They? Monthly Lab. Rev,,
Feb. 1986, at 13

Nathan, Otto. Favorable Economic Consequences ofthe Fair Labor Standards
Act. 6 Law & Contemp. Probs. 416 (1939)

National Ass’n of the Self-Employed. Self-Employed America, Mar.-Apr.
1991

National Committee on Social Legislation. The Servicemen's ReadjustmentAct
0f1944:'The G.I. Bill of Rights.”"5 Lawyers Guild Rev. 90 (1945)

Das neue Schema der sozio-okonomischen Gliederung. Wirtschaft UND
Statistik, May 1970, at 247

New Republic, Aug. 26, 1946, at 218

Nicholson, John. Pensions for Partners: Tax Laws Are Unfair to Lawyers and
Firms. 33 A.B.A.J. 302 (1947)

Note. Unemployment Insumnce-A Discussion of the Eligibility Requirements
and the Voluntary Leaving Disqualification. 17 Geo. Wash. L. Rev.
447 (1949)

Oliver, Allen. Lawyers and Social Security: No Need for Change. 40 A.B.A.J.
586 (1954)

Oxenfeldt, Alfred. New Firms and Free Enterprise:Pre-War and Post-
War Aspects (1943)

Oxford English Dictionary (1933; 2d ed. 1989)

Parris, Addison. The Small Business Administration (1968)

Perry, Arthur. Principles of Political Economy (1891)

Peterson, Richard, John Schmidman, and Kirk Elifson. Entrepreneurship or
Autonomy? Truckers and Cabbies. In VARIETIES OF WORK 181 (P.
Stewart & M. Cantor ed. 1982)

Pfeffer, Jeffrey, and James Baron. Taking the Workers Back Out: Recent
Trends in the Structure of Employment. 10 Res. IN ORGANIZATION
Behav. 257 (1988)

Philipps, J., J. McNider, and D. Riley. Origins of Tax Law: The History of the
Personal Service Corporation. 40 Wash. & Lee L. Rev. 433 (1983)

Phillips, Joseph. The Self-Employed in the United States (1962)

Piore, Michael. Birds of Passage: Migrant Labor and Industrial
Societies (1979)

nnn |~ Origins! from
JU « 1n UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Bibliography 173

------ , and Charles Sabel. The Second Industrial Divide: Possibilities
for Prosperity (1984)

Polivka, Anne, and Thomas Nardone. On the Definition o f'Contingent Work. "'
Monthly Lab. Rev., Dec., 1989, at 9

Porter, Glenn, and Harold Livesay. Merchants and Manufacturers:
Studies in the Changing Structure of Nineteenth-Century
Marketing (1989 [1971])

Portes, Alejandro, Manuel Castells, & Lauren Benton. Conclusion: The Policy
Implications of Informality. In The Informal Economy: Studies
in Advanced and Less Developed Countries 298 (A. Portes,
M. Castells, & L. Benton ed. 1989)

Przeworksi, Adam. Capitalism and Social Democracy (1987 [1985])

Pyle, David. Tax Evasion and the Black Economy (1989)

Quellen zur BevOlkerungs-, Sozial- und Wirtschaftsstatistik
Deutschlands 1815-1875. Quellen zur Berufs-und
Gewerbestatistik Deutschlands 1816-1875. Preubische
Provinzen (Antje Kraus ed. 1989)

Rabban, David. Distinguishing Excluded Managersfrom Covered Professionals
under the NLRA. 89 Coltum. L. Rev. 1775 (1989)

Rand School of Social Science. 6 The American Labor Year Book (1925)

Random House Dictionary of the English Language (1969 [1966], 2d
ed. 1987)

Ratner, Sidney. Taxation and Democracy in America (1967 [1942])

Ray, Robert. A Report on Self-Employed Americans in 1973. Monthly
Lab. Rev, Jan. 1975, at 49

Reagan Michael. The Managed Economy (1970 [1963])

Reddy, William. Money and Liberty in Modern Europe: A Critique
of Historical Understanding (1987)

Reubens, Beatrice. Unemployment Insurance in Western Europe: Responses to
High Unemployment, 1973-1983. In Unemployment Insurance:
The Second Half-Century 173 (W. Hansen & J. Byers ed. 1990)

Reverby, Susan. Ordered to Care: The Dilemma of American
Nursing, 1850-1945 (1987)

Reynolds, Lloyd. Cutthroat Competition. 30 Am. Econ. Rev. 736 (1940)

Rifkin, Glenn. From Unemployment into Self-Employment. N.Y. Times, Sept.
19, 1991, at ClI, col. 4 (nat. ed.)

Robertson, James. Future Work:Jobs, Self-Employment and Leisure
after the Industrial Age (1985)

Rodgers, Daniel. The Work Ethic in the United States 1850-1920 (1978)

Roemer, John. A General Theory of Exploitation and Class (1982)

------ . New Directions in the Marxian Theory of Exploitation and Class. In
Analytical Marxism 81 (J. Roemer ed. 1985 [1982])

Rosen, Jan. Your Money: Caution Is Urged On Retiring Early. N.Y. Times,
June 8, 1991, at 18, col. 1 (nat. ed.)

Rothstein, Mervyn. From Cartoons to a Play About Racism. N.Y. Times, Aug.
17, 1991, at 11, col. 1 (nat. ed.)

Rubinow, I. Standards of Sickness Insurance. 1. 23 J. Po1. Econ. 221 (1915)

—————— . Compulsory Old-Age Insurance in France, 26 Po1. Sei. Q. 500 (1911)

C*Originalfrom
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

174 Bibliography

Rudick, Harry. More about Professions for Partners: A Better Solution Than
Pension Plans? 33 A.BA.J. 1001 (1947)

Samuelson, Paul. Economics (9th ed. 1973 [1948])

Sapulkas, Agis. Trucking-Driving Couple Share Life on the Road. N.Y. Times,
July 25, 1988, at 29, col. 1 (nat. ed.)

Scase, Richard, and Robert Goffee. The Entrepreneurial Middle Cl\ss
(1982)

Scherer, F. Industrial Market Structure and Economic
Performance (2d ed. 1980 [1970])

Scott, Alison. Who Are the Self-Employed? In Casual Work and Poverty
in Third World Cities 105 (R. Bromley & C. Gerry ed. 1979)

Self-Employment in OECD Countries. OECD EMPLOYMENT OUTLOOK, Sept.
1986, at 43

Self-employment: Lots of Loners. Economist, Mar. 23, 1985, at 66

Senior, Nassau. An Outline of the Science of Political Economy
(1939 [1836])

Sensat, Julius. Methodological Individualism and Marxism. 4 Econ. & PHIL.
189 (1988)

----- . Reification as Dependence on Extrinsic Information (unpub. MS, 1991)

Simon, Carl, and Ann Witte. Beating the System: The Underground
Economy (1982)

Slichter, Sumner. The Challenge of Industrial Relations: Trade
Unions, Management, and the Public Interest (1947)

Smith, Adam. An Inquiry into the Nature and Causes of the Wealth
of Nations (E. Cannan ed. 1937 [1776])

Solow, Robert. The Labor Market as a Social Institution (1990)

Sombart, Werner. Die Deutsche Volkswirtschaft im neunzehnten
Jahrhundert (1954 [1903])

Speier, Hans. Die Angestellten vor dem Nationalsozialismus: Ein
Beitrag zum Verstandnis der deutschen Sozialstruktur
1918-1933 (1989 [1977])

Starr, Paul. The Social Transformation of American Medicine (1982)

Stein, Robert. New Definitions for Employment and Unemployment.
Employment and Earnings and Monthly Report on the
Labor Force, Feb. 1967, at 3

Steinmetz, George, and Erik Wright. The Fall and Rise of the Petty
Bourgeoisie: Changing Patterns of Self-Employment in the Postwar
United States. 94 Am. J. Soc. 973 (1989)

----- . Reply to Linder and Houghton. 96 Am. J. Soc. 736 (1990)

Stenographischer Bericht (jber die Verhandlungen der deutschen
CONSTITUIERENDEN NATIONALVERSAMMLUNG ZU FRANKFURT AM
Main (F. Wigard ed. 1848-49)

Stinson, John, Jr. Multiple Jobholding up Sharply in the 1980s. Monthiy Lab.
Rev., July 1990, at 3

Storch, Henri. 1 Cours d’6 conomie politique (J. B. Say ed. 1823 [1815])

Sullivan, Teresa, Elizabeth Warren, and Jay Westbrook. As We Forgive
Our Debtors:Bankruptcy and Consumer Creditin America

(1991 [1989])

r Original from
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Bibliography 175

Szymanski, Albert. Cirass Structure: A Critical Perspective (1983)

Taussig, Frank. Wages and Capital: An Examination of the Wages
Fund Doctrine (18%)

Therbom, G6ran. Why Some Peoples Are More Unemployed Than
Others: The Strange Paradox of Growth and
Unemployment (1986)

Thompson, E. Time, Work-Discipline and Industrial Capitalism, Past &
Present, Dec. 1%7, at 56

Tilly, Chris. Reasons for the Continuing Growth of Part-Time Employment.
Monthly Lab. Rev, Mar. 1991, at 10

Times (London). Aug. 13, 1976, at 13, col. 7

Tierney, John. In Tunnel, ‘Mole People™ Fight to Save Home. N.Y. Times,
June 13, 1990, at Al, col. 2 (nat. ed.)

Tishler, Hace. Se1f-Reliance and Social Security, 1870-1917 (1971)

Treble, James. Urban Poverty in Britain 1870-1914 (1979)

Uchitelle, Louis. The New Surge in SelfEmployed. N.Y. Times, Jan. 15, 1991,
at C2, col. 1 (nat. ed.)

—— . Reliance on Temporary Jobs Hints at Economic Fragility. N.Y. Times,
Mar. 16, 1988, at 1, col. 1 (nat. ed.)

Unger, Roberto. False Necessity: Anti-Necessitarian Social Theory
in the Service of Radical Democracy (1987)

Vogeler, Ingolf. The Myth of the Family Farm: Agribusiness
Dominance of U.S. Agriculture (1982)

Volkov, Shulamit. The Rise of Popular Antimodernism in Germany.
The Urban Master Artisans, 1873-18% (1978)

Wagner, David. The Proletarianization of Nursing in the United States, 1932-
1946. 10 Int’1 J. Health Services 271 (1980)

Walker, Francis. American Industry in the Census. 24 Atl. Monthly 689
(1869)

------ . The Source of Business Profits. 1 Q.J. Econ. 265 (1887)

Webster, Noah. A Dictionary of the English Language (1828)

Webster’s New Collegiate Dictionary (1%1)

Webster’s New International Dictionary of the English
Dictionary (2d unabridged ed. 1947 [1934])

Webster’s New Twentieth Century Dictionary (unabridged ed. 1962)

Webster’s Ninth New Collegiate Dictionary (1983)

Webster’s Seventh New Collegiate Dictionary (1965)

Webster’s Third New International Dictionary of the English
Dictionary (unabridged ed. 1%9 [1961])

Weiler, Paul. Governing the Workplace: The Future of Labor and
Employment Law (1990)

Weitzman, Martin. The Share Economy: Conquering Stagflation
(1984)

Wendt, Laura. Census Classifications and Social Security Categories. Soc.
Sec. Bull, Apr. 1938, at 3

Weyforth, William. The Organizability of Labor (1917)

Williams, Raymond. The Year 2000 (1983)

Wilson, John. The Political Economy of Contract Farming. Rev. Radical

r Original from
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

176 Bibliography

Pol. Econ., Winter 1986, at 47

Wolder, Victor. The Forgotten Man of Taxes. 24 Taxes 970 (1946)

Wolfe, Alan. The Limits of Legitimacy: Political Contradictions of
Contemporary Capitalism (1980 [1977])

Wolman, Leo. The Growth of American Trade Unions 1880-1923
(1924)

Wood, James. Employment Experience of Paterson Broad-Silk
Workers, 1926-36: A Study of Intermittency of Employment
in a Declining Industry (WPA Nat’l Research Proj. 1939)

Woskowitz, Daniel. IRS Sharpens Definition of Who Is an Employee.
Washington Post, Sept. 2, 1991, at F15 (NEXIS)

Woytinsky, W. Labor in the United States: Basic Statistics for
Social Security (1938)

------ . The Labor Supply of the United States: Occupational
Statistics of the 1930 Census (1936)

—————— .Die Welt in Zahlen: Die Arbeit (1926)

Wright, Erik. Class Structure and Income Determination (1979)

—————— . Classes (1985)

Government Publications
Belgium

Institut national d’assurances sociales pour travailleurs indSpendants. 50 ans
D’ ALLOCATIONS FAMILIALES, 30 ANS DE PENSIONS, 20 ANS DE
STATUT SOCIAL (1988)

Vingt ANS AU service de classes moyennes (Institut Beige d’Information
et de Documentation ed. 1974)

France

Ministfcre du Commerce. Direction du travail. Sendee du recensement
professionnel. 4 REsultats statistiques du recensement
gfnfrale de la population effectuE le 24 mars 1901:
Population prEsente. Resultats genEraux (1906)

Germany

Statistisches Bundesamt. 1 Volks- und Berufszahlung vom 6. Juni 1961:
Die methodischen Grundlagen der Volks- und
Berufszahlung 1961 (1961)

----- . 12 Volks- und Berufszahlung vom 6. Juni 1961:
Erwerbspersonen in wirtschaftlicher und sozialer

Gliederung (1961)

Great Britain

Original from
by G 00 g Ie UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Bibliography 177

1 Abstract of the Answers and Returns: Enumeration Abstract
(1831)

—————— .Abstract of the Answers and Returns: Occupation Abstract,
M.DCCC.XLI. Part 1: England and Wales (1844)

------ . Census of England and Wales for the Year 1861: General
Report (1863)

—————— .Census of England and Wales, 1891: General Report (C.-7222,
1893)

—————— . 11:1 Census of Great Britain, 1851. Population Tables: Ages,
Civil Condition, Occupations, and Birth-Place of the
People (1854)

------ . House of Commons. 4 Pari. Deb. (5th ser.) (1909)

------ . House of Commons. 419 Pari. Deb. (5th ser.) (1946)

------ . House of Commons. 445 Par1. Deb. (5th ser.) (1947)

------ . House of Commons, 91 Par1. Deb. (6th ser.) (1986)

United States

Advisory Council on Social Security. Final Report: December 10, 1938.
Sen. Doc. No. 4. 76th Cong., 1st Sess (1939)

------ . Recommendations for Social Security Legislation. Sen. Doc.
No. 208. 80th Cong, 2d Sess. (1949)

Bureau of Economic Analysis. Business Statistics, 1961-88 (26th ed. 1989)

—————— . The National Income and Product Accounts of the United
States, 1929-82: Statistical Tables (1986)

Bureau of Labor Statistics. Concepts and Methods Used in Labor
Force Statistics Derived from the Current Population
Survey (Rep. No. 463, 1976)

—————— . Current Population Survey (unpub. 1972-1991)

------ . Employment and Earnings (1967-1991)

—————— . Handbook of Labor Statistics (Bull. 2340, 1989)

------ . Impact on Workers and Community of a Plant Shutdown in a
Depressed Area (Bull. No. 1264, 1960)

—————— . Industry Wage Survey: Temporary Help Supply, September
1987 (Bull. 2313, 1988)

—————— .Labor Force Statistics Derived from the Current Population
Survey, 1948-87 (Bull. 2307, 1988)

------ .Labor Force Statistics Derived from the Current Population
Survey: A Databook (Bull. 20%, 1982)

Bureau of the Census. Census of Population: 1950. Characteristics of
the Population. Pt. 1: United States Summary (1953)

—————— . Census of Population: 1970. 1 Characteristics of the
Population. Pt. I: United States Summary (1973)

—————— . Census of Population: 1970. Detailed Characteristics. Final
Report PC(1)-D1: United States Summary (1973)

------ . Census of Population: 1970. Subject Reports. Final Report
PC(2)-7A: Occupational Characteristics (1973)

------ . Census of Population: 1970. Subject Reports. Final Report

C*Originalfrom
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

178 Bibliography

PC(2)-7F: Occupations of Persons With High Earnings
(1973)

—————— . Census of Population: 1980. 1 Characteristics of the
Population. Chapter C. General Social and Economic
Characteristics. Pt. 1: United States Summary (1983)

—————— . Census of Population: 1980. 1 Characteristics of the
Population. Chapter D: Detailed Population
Characteristics. Pt. 1: United States Summary (1984)

—————— .Current Population Reports:Labor Force (Ser. P-50, No. 1, July
11, 1947)

—————— .Current Population Reports: Labor Force (Ser. P-50, No. 30,
Mar. 13, 1951)

------ . Current Population Reports: Labor Force (Ser. P-50, No. 88,
Apr. 1959)

------ . Current Population Reports: Labor Force Bulletin: Labor
Force, Employment, and Unemployment in the United
States, 1940 to 1946 (Ser. P-50, No. 2, Sept. 11, 1947)

—————— .Current Population Reports: Monthly Report on the Labor
Force: August, 1947 (Ser. P-57, No. 63, Sept. 4, 1947)

—————— . The Current Population Survey: Design and Methodology
(Technical Paper 40, 1978)

—————— . Historical Statistics of the United States, Colonial Times to
1970 (bicentennial ed. 1975)

------ .Interviewer’s Manual:Current Population Survey (CPS-250,
rev. July 1989)

------ . Money Income of Households, Families, and Persons in the
United States: 1987 (Curr. Pop. Rep., Ser. P-60, No. 162, 1989)

------ . 1987 Census of Construction Industries. Industry Series.
United States Summary: Establishments with and without
Payroll (1990)

------ . 1987 Census of Construction Industries. Subject Series: Legal
Form of Organization and Type of Organization (1990)

------ . 1987 Census of Retail Trade. Nonemployer Statistics Series:
Northeast (1990)

—————— . 1987 Census of Retail Trade. Special Report Series: Selected
Statistics (1991)

------ . 1987 Census of Service Industries: Geographic Area Series:
United States (1989)

—————— . 1987 Census of Service Industries: Nonemployer Statistics
Series: Midwest (1990)

—————— . 1987 Census of Service Industries. Subject Series:
Establishments and Firm Size (Including Legal Form of
Organization) (1990)

—————— . 1982 Census of Retail Trade. Industry Series: Establishment
and Firm Size (Including Legal Form of Organization)
(1985)

------ . 1982 Census of Service Industries. Geographic Area Series:

United States (1984)

Origins! from
JU « 1n UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Bibliography 10

------ . 1977 Census of Retail Trade. Subject Statistics (1981)

—————— . 1977 Census of Service Industries: 1 Subject Statistics (1981)

------ . 1972 Census of Construction Industries: 1 Industry and
Special Statistics (1976)

------ . 1972 Census of Construction Industries. Special Report
Series:Type of Operation and Legal Form of Organization
(1975)

—————— . 1972 Census of Retail Trade:Summary and Subject Statistics
(1976)

—————— . 1972 Census of Selected Service Industries. 1 Summary and
Subject Statistics (1976)

—————— . 1967 Census of Business. 1 Retail Trade-Subject Reports: U.S.
Summary (1971)

—————— . 1967 Census of Business. Selected Services. Area Statistics:
United States (1970)

------ . Sixteenth Census of the United States: 1940. 2 Population:
Characteristics of the Population. Pt. 1. United States
Summary (1943)

—————— . Sixteenth Census of the United States: 1940. 3 Population:
The Labor Force of the Population. Pt. 1. United States
Summary (1943)

------ . Special Reports: Occupations at the Twelfth Census (1904)

—————— . Statistical Abstract of the United States (110th ed. 1990)

------ . Supplement to the Monthly Report on the Labor Force (No.
58-S, May 12, 1947)

—————— . Thirteenth Census of the United States Taken in the Year
1910. 4 Population: Occupational Statistics (1914)

------ . 200 Years of U.S. Census Taking: Population and Housing
Questions, 1790-1990 (1989)

Commissioner of Internal Revenue. Statistics of Income for 1916. H.
Doc. No. 1169. 65th Cong, 2d Sess. (1918)

Commissioner of Labor. Twenty-Fourth Annual Report of the
Commissioner of Labor: Workmen’s Insurance and
Compensation Systems in Europe (1911).

Congress. 90 Cong. Rec. (1944)

------ .94 Cong. Rec. (1948)

—————— .97 Cong. Rec. (1951)

—————— .98 Cong. Rec. (1952)

—————— . 100 Cong. Rec. (1954)

—————— . 108 Cong. Rec. (1962)

—————— . Il Cong. Rec. (1965)

—————— . 117 Cong. Rec. (1971)

—————— . 131 Cong. Rec. (1985)

------ . 132 Cong. Rec. (1986)

—————— . 133 Cong. Rec. (1987)

—————— . 135 Cong. Rec. (1989)

------ . 136 Cong. Rec. (1990)

—————— . 137 Cong. Rec. (1991)

Origins! from
JU « 1n UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

180 Bibliography

Dep’t of Commerce. Bus. Conditions Dig. (various years)

—————— . Survey of Current Bus. (various years)

————— . Office of Federal Statistical Policy and Standards. An Error
Profile: Employment as Measured by the Current
Population Survey (Statistical Working Paper 3, 1978)

------ . Office of Service Industries. Franchising in the Economy 1986-
1988 (1988)

Dep’t of Labor. From Homemaking to Entrepreneurship: A Readiness
Training Program (1985)

----- . Report of the Subcomm. on the Foreign Experience of the Task Force on
Economic Adjustment and Worker Dislocation: Evaluation of
Programs to Assist Displaced Workers in Foreign Industrialized
Countries. In ECONOMIC ADJUSTMENT AND WORKER DISLOCATION
in a Competitive Society: Report of the Secretary of
Labor’s Task Force on Economic Adjustment and Worker
Dislocation (1986)

------ . Women’s Bureau. Flexible Workstyles: A Look at Contingent
Labor (1988)

General Accounting Office. Tax Administration: Information Returns
Can Be Used to Ildentify Employers Who Misclassify
Workers (GGD-89-107, Sept. 25, 1989)

—————— . Tax Administration: Missing Independent Contractors’
Information Returns Not Always Detected (GGD-89-110,

Sept. 1989)

------ . Workers at Risk: Increased Numbers in Contingent
Employment, Lack Insurance, Other Benefits (HRD-91-56,
Mar. 1991)

House of Representatives. H. Rep. No. 1418: Providing Federal
Govenrment Aid for the Readjustment of Returning
Worild War Il Veterans. 78th Cong, 2d Sess. (1944)

------ . H. Rep. No. 378: Self-Employed Individuals Tax Retirement
Act of 1961. 87th Cong, 1st Sess. (1961)

------ . H. Rep. No. 677: Home-Based Clerical Workers: Are They
Victims of Exploitation? 99th Cong, 2d Sess. (1986)

------ . H. Rep. No. 754. 99th Cong, 2d Sess. (1986)

----- . H. Conf. Rep. No. 760. 97th Cong, 2d Sess. (1982)

----- . Comm, on Education and Labor. Day Laborer Protection Act of 1971.:
Hearings Before the Special Subcomm. 92d Cong, 1st Sess. (1972)

————— . Comm, on Education and Labor. Oversight Hearings on the Department
of Labors Proposal to Lift the Ban on Industrial Homework:
Hearings Before the Subcomm. on Labor Standards. 99th Cong, 2d
Sess. (1986)

----- . Comm, on Foreign Affairs. Micro-Enterprise Development Legislation:
Hearing Before the Subcomm. on International Economic Trade and
Policy. 100th Cong, 1st Sess. (1988)

————— . Comm, on Government Operations. Rising Use of Part-Time and
Temporary Workers: Who Benefits and Who Loses? Hearing Before
a Subcomm. 100th Cong, 2d Sess. (1988)

C*Originalfrom
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Bibliography 181

----- . Comm, on Government Operations. Employee-Independent Contractor
Issues: Hearing Before the Subcomm. on Commerce, Consumer, and
Monetary Affairs. 101st Cong., 1st Sess. (1989)

----- .Comm, on Government Operations. Children at Risk in the Workplace:
Hearings Before the Employment and Housing Subcomm. 101st
Cong, 2d Sess. (1990)

----- . Exploiting Workers by Misclassifying Them as Independent Contractors:
Hearing Before the Employment and Housing Subcomm.. 102d
Cong, 1st Sess. (1991)

------ . Comm, on Ways and Means. Revenue Revisions, 1947-48: Hearings.
80th Cong, 1st Sess. (1947)

-———- . Comm, on Ways and Means. Postponement of Income Tax SetAside for
Retirement: Hearings. 82d Cong, 2d Sess. (1952)

------ . Select Comm, on Hunger. Self-Employmentfor the Poor. The Potential
ofMicro-Enterprise Credit Programs: Hearings. 100th Cong, 2d Sess.
(1988)

Internal Revenue Service. Gen Couns. Mem. 39,553 (Feb. 2, 1986)

------ . SOl Bulletin (various years)

—————— . Statistics of Income-1979-1980 Sole Proprietorship Returns
(1982)

—————— . Source Book: Sole Proprietorship Returns 1957-1984 (1986)

—————— . Tech. Adv. Mem. 86-25-003 (Feb. 28, 1986)

National Commission on Employment and Unemployment Statistics.
Counting the Labor Force (1979)

President. The Midyear Economic Report of the President: To the
Congress, July 30, 1948 (1948)

President’s Committee to Appraise Employment and Unemployment
Statistics. Measuring Employment and Unemployment (1962)

Senate. S. Rep. No. 992: Self-Employed Individuals Tax Retirement
Act of 1961. 87th Cong, 1st Sess. (1961)

—————— . S. Rep. No. 317. 99th Cong, 2d Sess. (1986)

------ . Comm, on Finance. Individual Income Tax Reduction: Hearings. 81st
Cong, 1st Sess. (1947)

------ .Comm, on Finance. Pension Plansfor Owner-Managers of Corporations:
Hearings. 86th Cong, 2d Sess. (1960)

------ . Comm, on Finance. Self-Employed Individuals’ Retirement Act:
Hearings. 87th Cong, 1st Sess. (1961)

------ . Comm, on Finance. Social Security Revision: Hearings. 81st Cong, 2d
Sess. (1950)

----- . Special Comm, to Study Problems of American Small Business. Smalil
Business Problems: Small Business Wants OIld-Age
Security. 78th Cong, 1st Sess. (Sen. Comm. Print No. 17, 1943)

Small Bus. Adm’™n. State of Small Business 1989 (1989)

------ . State of Small Business: A Report of the President (1990)

—————— .The State of Small Business: A Report of the President (1986)

Social Sec. Bd. Comparison of State Unemployment Compensation
Laws as of December 31,1945 (Employment Sec. Memorandum
No. 8, rev. Dec. 1945)

Origins! from
JU « 1n UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

18 Bibliography

------ . Unemployment Comp. Div. Manual of State Employment
Security Legislation (Employment Sec. Memorandum No. 13,
rev. Nov. 1942)

Social Sec. Bull. Annual Statistical Supplement. 1989

Statutes and Regulations
Belgium

Arretd royal instituant au ministfcre de I'industrie et du travail un Office des
classes moyennes, Jan. 15, 1906, No. 10, at 65

ArretS royal portant rSglement organique du Minist&re des Affaires
economiques et des Classes moyennes, Dec. 11, 1939, No. 865, at
6252

Recueil des lois et arretes royaux, June 15, 1954, No. 494, at 2818-21

Arr§t6 royal organisant le statut social des travailleurs indSpendants, July 27,
1967, No. 1053, at 3236

United States
Federal

Ch. 531, 8§ 202(a)(1) and 210(a) and (b), 490 Stat. 620 (1935) (Social
Security Act)

Ch. 619, 8165, 56 Stat. 798 (1942) (Revenue Act of 1942)

Ch. 268, 88§ 503, 902, 58 Stat. 284 (1944) (Servicemen’s Readjustment Act of
1944)

Ch. 120, § 101, 61 Stat. 140 (1947) (Labor Management Relations Act)

Ch. 809, § 104(a), 64 Stat. 492 (1950) (Social Security Act Amendments)

Pub. L. No. 87-792, 76 Stat. 809 (1962) (Self-Employed Individuals Tax
Retirement Act of 1962)

Pub. L. No. 97-248, Title 11, § 250(a), 96 Stat. 528 (1982) (TEFRA)

Pub. L. No. 99-496, 100 Stat. 1261 (1986) (Joint Training Partnership Act
Amendments of 1986)

Pub. L. No. 100-203, 101 Stat. 1330 (1987) (Omnibus Budget Reconciliation
Act of 1987)

7 U.S.C. 8§ 2014(f)(1)(A) (Supp. 1991) (Food Stamp Act of 1977)

26 U.S.C. 88 1 and 11 (1976, 1982, and 1988)

26 U.S.C. 8 32(c)(2)(A)(ii) (Supp. 1991)

26 U.S.C. § 269A(b)(l) and (2) (1988)

26 U.S.C. 88 401(c)(1)(A) and (4) (Supp. 1991)

26 U.S.C. 88 1401-1403 (1988) (Self-Employment Contributions Act)

26 U.S.C. 88 3101-3128 (1989) (Federal Insurance Contributions Act)

26 U.S.C. 88 3301-3311 (1989) (Federal Unemployment Tax Act)

29 US.C. § 1651(a)(1)(A) & (B) (Supp. 1991)

42 U.S.C. § 403(b) (Supp. 1991) (Social Security Act)

38 C.F.R. § 36.514 and 88 36.525-532 (Supp. 1944)

C*Originalfrom
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Bibliography 183

20 C.F.R. 8 6313(c) (1990)

26 C.F.R. 8 1.43-2(c)(2)(iii) (1991)

26 C.F.R. 8 1.269A-1 (proposed), in 48 Fed. Reg. 13,438 (1983)
Rev. Rul. 74-44, 1974-1 C.B. 287

State

Ala. Code § 25-4-78 (1990)

1917 Cal. Stat. ch. 586, 88 8(b) and 57(b)

Cal. Unemp. Ins. Code 88 708 & 708.5 (West Supp. 1991 & West 1986)
1937 lowa Acts ch. 4, § 5(c) at 516

1939 lowa Acts ch. 64, § 2 at 93

lowa Code § 14.13.2 (1991)

lowa Code 88 96.53 and 96.19.18 (1991)

Pa. Stat. Ann. tit. 43 8 491-3 (Purdon 1964) (Industrial Homework Law)
Pa. Stat. Ann. tit. 43 § 802(h) (Purdon 1991)

1931 Wis. Laws ch. 20, § 108.01(1) and 108.04(5)(f) (Spec. Sess.)

Wis. Stat. § 108.04(5)(g) (1937)

Cases
Germany

Annalen des Konigl. Sachs. Oberappellationsgerichts, 1, No. 44, 1 Apr. 1859
(1860)

United States

Bakery & Pastry Drivers and Helpers Local 802 of Teamsters v. Wohl, 315
U.S. 769 (1942)

Bautista v. Jones, 25 Cal. 2d 746, 155 P.2d 343 (1945)

Bolles v. Appeal Bd. of the Mich. Employment Security Comm’n, 361 Mich
378, 105 N.W.2d 192 (1960)

Boro Park Sanitary Live Poultry Market, Inc. v. Heller, 280 N.Y. 481, 21
N.E.2d 687 (1939)

Bunch v. Schweiker, 681 F.2d 249 (4th Cir. 1982)

Campbell Soup Co. v. Wentz, 172 F.2d 80 (3d Cir. 1948)

Carlsen v. California Unemp. Ins. App. Bd., 64 Cal. App. 3d 577, 134 Cal.
Rptr. 581 (1976)

Cooperman v. California Unemployment Ins. App. Bd, 49 Cal. App. 3d 1,
122 Cal. Rptr. 127 (1975)

Cumming v. District Unemployment Compensation Bd, 382 A.2d 1010 (D.C.
1978)

Delno v. Celebrezze, 347 F.2d 159 (9th Cir. 1965)

Department of Lab. & Indus, v. Unemployment Compensation Bd. of
Review, 203 Pa. Super. 183, 199 A.2d 475 (1964)

Dumont v. Hackett, 390 A.2d 375 (R.l. 1978)

Employers’ Liability Assur. Corp. v. Industrial Accident Comm’n, 187 Cal.

r Original from
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

184 Bibliography

615, 203 P. 95 (1921)

Fegley v. Higgins, 760 F. Supp. 617 (E.D. Mich. 1991)

F.E. Hazard, Ltd. v. Moffitt, 303 N.L.R.B. No. 130, 1991-92 NLRB Dec.
(CCH) 1 16,768

Feist Publications, Inc. v. Rural Telephone Service Co., 59 U.S.L.W. 4251
(No. 89-1909, Mar. 27, 1991)

Fugazy Continental Corp., 231 N.L.R.B. 1344 (1977), enforced, 603 F.2d 214
(2d Cir. 1979)

General Investment Corp. v. United States, 823 F.2d 337 (9th Cir. 1987)

Hanke v. International Bhd. of Teamsters, Local 309, 33 Wash.2d 646, 207
P.2d 206 (1949)

Hearst v. lowa Dep’t of Revenue & Fin, 461 N.W.2d 295 (lowa 1990)

Heinrich Motors, Inc. v. NLRB, 403 F.2d 145 (2d Cir. 1968)

International Bhd. of Teamsters, Local 309 v. Hanke, 339 U.S. 470 (1950)

Joseph Radtke, S.C. v. United States, 712 F. Supp. 143 (E.D. Wis. 1989),
affd, 895 F.2d 1196 (7th Cir. 1990)

Local 111, Democratic Union Org. Comm. v. NLRB, 603 F.2d 862 (D.C. Cir.
1978)

Ludeking v. Finch, 421 F.2d 499 (8th Cir. 1970)

McLaughlin v. Seafood, Inc, 867 F.2d 875 (5th Cir. 1989)

Martin v. Unemployment Compensation Bd. of Review, 174 Pa. Super. 412,
101 A.2d 421 (1953)

Miller v. Director, Ala. Dep’t of Indus. Rel, 460 So.2d 1326 (Ala. 1984)

Miller v. Tobin, 70 N.Y.S.2d 36 (1947)

Mississippi Employment Security Comm’n v. Medlin, 171 So.2d 496 (Miss.
1965)

Mister Softee of Indiana, Inc. v. Oil, Chemical and Atomic Workers Int’l U,
162 NLRB 354 (1966)

Packard Motor Co. v. NLRB, 330 U.S. 485 (1947)

Pavlonis v. Commonwealth Unemployment Compensation Bd. of Review,
426 A.2d 215 (Pa. Commw. 1981)

Peckham v. Board of Trustees of the Int’l Bhd. of Painters, 653 F.2d 424
(10th Cir. 1981)

Phillips v. Unemployment Compensation Comm’n, 323 Mich. 188,35 N.W.2d
237 (1948)

Powell v. Appeal Bd. of Mich. Employment Security Comm’n, 345 Mich. 455,
75 N.W.2d 874 (1956)

St. Claire v. Minnesota Harbor Serv, Inc, 211 F. Supp. 521 (D. Minn. 1962)

Sargent v. Commissioner, 93 T.C. 572 (1989)

Sargent v. Commissioner, 929 F.2d 1252 (8th Cir. 1991)

Senn v. Tile Layers Protective Union, Local No. 5, 222 Wis. 383, 268 N.W.
270 (1936)

Senn v. Tile Layers Protective Union, Local No. 5, 301 U.S. 468 (1937)

Shell Qil Co. v. Marinello, 63 N.J. 402, 307 A.2d 598 (1973), cert, denied, 415
U.S. 920 (1974)

Simon v. Unemployment Ins. App. Bd, 193 Cal. App. 3d 1076, 238 Cal.
Rptr. 589 (1987)

Slocum Straw Works v. Industrial Comm’n, 232 Wis. 71, 286 N.W. 593 (1939)

C*Originalfrom
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Bibliography 185

Spicer Accounting, Inc. v. United States, 66 A.F.T.R.2d 90-5806 (9th Cir.
1990)

State v. Sherlock Auction & Realty, Inc, 235 Kan. 232, 678 P.2d 630 (1984)

Suchodolski v. American Fed’n of Labor, 127 NJ.Eq. 511 (1940)

Sun Shipbuilding & Dry Dock Co. v. Unemployment Compensation Bd. of
Review, 160 Pa. Super. 501, 52 A.2d 362 (1947)

Sun Shipbuilding & Dry Dock Co. v. Unemployment Compensation Bd. of
Review, 358 Pa. 224, 56 A.2d 254 (1948)

Susser v. Carvel Corp., 206 F. Supp. 636 (S.D.N.Y. 1962)

Unemployment Compensation Bd. of Review v. Kessler, 365 A.2d 459 (Pa.
Commw. 1976)

Vega v. Gasper, 118 Lab. Cas. (CCH) 135,474 (W.D. Tex. Apr. 30, 1991)

Walling v. Twyeffort, Inc, 158 F.2d 944 (2d Cir.)

U.S. Soc. Sec. Bd. Unemployment Compensation Interpretation Service:
Benefit Series (1938-1974)

Original from
by G 00 g Ie UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

pu-ou-Ag-00#asn” ssaade/610°IsnuyIey MMM//:d11y /  SSAITRALISQON-[RI0JaWWOJUON-UOIINGLILY SUOWWO) aAeal)
7806025205T06E dpwl/2Z0z/38u|puey’|py//:diy / IND 8T9T LT-#0-2T0Z W (emo] p Ausismun) 1senb Joj perelsus


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa) v 2012-04-17 16:18 GV / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

Index

American Association for Labor
Legislation, 13

American Bar Association, 125

American Medical Association,
52-53 n.25, 125

Aronson, Robert, 4 n.7, 41-42,
87 n.47, 151-52 n.22

Backward-bending supply curve
of labor, 48
Belgium, 152 n.27

Cantillon, Richard, 35-36

Censuses: England, 10, 23-24
nn.26-27; France, 10, 24 n.28;
Germany, 10; tripartite class
taxonomy, 10; U.S.: first use
of class in, 10-11

Class: categorical division
between labor and capital, 36;
objective vs. subjective, 23
n.25; spatially defined, 11-12,
147

Classical economists: treatment
of self-employed as anomaly,
36

Contingent workers, 147-48

Cooperman v. California
Unemployment Ins. App. Bd,
97-98

Current Population Survey:

Digitized by G o O % le

enumeration of self-employed,
14, 16-20, 121, 122-23; flaws in
conceptualization of self-
employment in, 16-20, 120;
Interviewer's Manual, 17-20;
See also U.S. Bureau of the
Census

Day Laborer Protection Act, 151
n.18, 159 n.84

Dependent contractors, 2

Dictionaries: earliest use of self-
employed, 12

Disintermediation in labor
market, 49

Employment relationship: total
vs. contingent, 2, 146-47

Ford, Henry, 120-21

Gl Bill of Rights: allowances for
unemployed self-employed
veterans, 14-15

Gordon Committee, 121-22

Guaranteed social income:
elimination by of distinctive
character of self-employment,
149

Hildebrand, Bruno, 137-38

Original from
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa)on 2012-04-17 16:18 GMI / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

133

Income of self-employed: as
compared to that of
employees, 69-78, 143; by
occupation, 74-77; differences
in between men and women,
80-81; skewness of, 70-71;

Incorporated self-employed: 119-
36; judicial treatment of as
unemployed, 97-98

Independence: formal vs. real, 2

Isolated workers: indirect
control over, 146-47; self-
employed as, 149

Internal Revenue Code: impact
on incorporation of self-
employed, 124-29

Just-in-time contingent work
force, 2, 147-49

Keogh, Eugene, 125, 126

Labor power, 2, 5 n.15;
nonselling of as ambiguous
characteristic of self-
employment, 38-39, 41-42, 43,
54 n.43, 146

Labor unions: changing judicial
treatment of unions’ actions
toward self-employed, 92-94;
view of self-employed as wage
cutters, 91-94

Marbach, Fritz, 72-73

Marx, Karl, 10, 22 n.20, 27 n.52,
39-40, 50 n.7, 54 n.43, 71, 130
n.ll, 143, 148-49

Mill, John Stuart, 36-37

Millikin, Eugene, 139-40

Minimum wage and maximum
hours laws: undermining of by
self-employment during
depressions, 48

National Bureau of Economic
Research, 13

National Labor Relations Act:
self-employment and, 114 n.69

C* o0 r |

Index

g |

Old middle class, 39, 78

Personal service corporations,
127-29

Pure petty bourgeoisie as
nonemploying self-employed,
11, 44, 56 n.55, 78, 141-42, 153
n.28, 157 n.62

Ricardo, David, 50 n.7

Risk as ambiguous characteristic
of self-employment, 38-39,
140-41, 146-48

Self-employed, specific groups
of: artisans in 19th century
Germany, 137-39; athletes,
128-29; Avon and Tupperware
sellers, 20; barbers,
hairdressers, and
cosmetologists, 17-19, 83 n.21,
105-106; child care workers,
62, 65-66; children, 18, 32-33
nn.98-99; construction
workers, 41, 62, 66-67, 93-94,
100-101, 108 n.8, 124;
corporate presidents, 120-21;
doctors, 20, 49, 52-53 n.25, 57-
58 n.68, 84 n.22, 125, 129 n.9,
140, 144-45, 155 n.49; farmers,
3-4 n.3, 41, 53 n.26, 104-105,
109 n.24, 116 n.95, 154 n.37,
156 n.51; homeworkers, 146,
148-49, 160 n.95; house
cleaners, 11-12, 44, 62, 63;
housewives, 101-107; lawyers,
20, 49, 57-58 n.68, 84 n.22,
125, 129 n.9, 140, 144-45;
nurses, 34 n.108, 140-41;
partners, 19, 42, 53 n.34;
peddlers, 92; proletaroid, 146;
repair persons, 101; retail, 62,
67-69, 147; sales franchisees,
19, 145; services, 63-65; small
employers, 144, 155 n.45;
taxicab drivers, 57 n.67, 93;
truck drivers, 57 n.67, 93;
unpaid family members, 42;

n a | from
UNIVERSITY OF MICHIGAN


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Generated for guest (University o lowa)on 2012-04-17 16:18 GMI / http://hdl.handle.net/2027/mdp.39015025209084

Creative Commons Attribution-NonCommercial-NoDerivatives / http://www.hathitrust.org/access_use#cc-by-nc-nd

women, 61-62

Self-employment: alleged
increase in, 1, 2, 61-62; and
guaranteed social income, 149;
and lexicographers, 10; as
alleged exterritorial tertium
quid, 39; as allegedly
solipsistic, 40, 73, 96, 107, 141-
42; as black box, 1, 9; as
comprising dependent class of
workers, 14; as distinguished
from petty bourgeoisie, 141;
as ideology, 10; as
overinclusive category, 144; as
refuge from unemployment,
47-48, 57 n.67, 58 n.71, 92-96,
122; as reification and pseudo-
objectivity, 8; as self-
appropriation of surplus labor,
40, 43, 69, 71, 142; as self-
exploitation, 40-41, 143-44; as
undermining minimum wage
laws, 48; countercyclical
character of, 48, 94; early use
of term, 12-13; hybrid
character of, 36, 41; employers
misclassifying employees as in,
21 n.7; in secondary jobs, 98-
107, 112-13 n.50; isolation and
atomization of 46; lack of
conceptualization of, 7-8;
Marxist sociologists on 4 n.7,
9, 16, 152 n.24;
misconceptualization of, 2;
role of ownership of capital
in, 44, 51 n.16; shift between
and employment, 14, 72;
treatment of by classical
economists, 35-38; treatment
of by social security, 13, 15;
treatment of in unemployment
compensation statutes, 13

Self-exploitation, 8, 40-41, 58
n.69, 143-45. See also self-
employment

Slocum Straw Works v. Industrial
Commission, 101-104

Smith, Adam, 37, 108 n.13, 148

Index

189

Social security: treatment of
self-employed, 13-15, 135-36
n.68, 138-40

Steinmetz, George, 43, 44, 47,
62, 120, 123

Taussig, Frank, 37-38, 51 n.12

Tax Equity and Fiscal
Responsibility Act, 124, 127-
29

Temporary workers, 147-48, 158
n.80

Unemployment: relationship to
self-employment, 94-107;
state-sponsored
interpenetration of and self-
employment, 95-%

Unemployment compensation
statutes: treatment of self-
employed, 13, 14-15, 97-107,
111 n.40

U.S. Bureau of the Census:
Current Population Survey,
14, 15, 120, 121, 123, 140, 146.
See also Current Population
Survey

U.S. Bureau of Labor Statistics,
20, 120, 121, 122, 123

U.S. Small Business
Administration, 152-53 n.27

U.S. Supreme Court, 31 n.86, 92

Wage labor, 11

Walker, Francis, 11

Webster, Noah, 12

Williams, Raymond, 10

Women as self-employed, 61-
62, 78-81, 101-107

Woytinsky, Wladimir, 14

Wright, Erik, 43, 44, 45, 47, 62,
120, 123


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Original from
UNIVERSITY OF MICHIGAN

pigitized by GOOQle

pu-ou-Ag-00#asn” ssaade/610°IsnuyIey MMM//:d11y /  SSAITRALISQON-[RI0JaWWOJUON-UOIINGLILY SUOWWO) aAeal)
7806025205T06E dpwl/2Z0z/38u|puey’|py//:diy / IND 8T9T LT-#0-2T0Z W (emo] p Ausismun) 1senb Joj perelsus


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

pu-ou-Ag-00#asn” ssaade/610°IsnuyIey MMM//:d11y /  SSAITRALISQON-[RI0JaWWOJUON-UOIINGLILY SUOWWO) aAeal)
7806025205T06E dpwl/2Z0z/38u|puey’|py//:diy / IND 8T9T LT-#0-2T0Z W (emo] p Ausismun) 1senb Joj perelsus


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Original from
UNIVERSITY OF MICHIGAN

pigitized by GOOQle

pu-ou-Ag-00#asn” ssaade/610°IsnuyIey MMM//:d11y /  SSAITRALISQON-[RI0JaWWOJUON-UOIINGLILY SUOWWO) aAeal)
7806025205T06E dpwl/2Z0z/38u|puey’|py//:diy / IND 8T9T LT-#0-2T0Z W (emo] p Ausismun) 1senb Joj perelsus


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Original from
UNIVERSITY OF MICHIGAN

pigitized by GOOQle

pu-ou-Ag-00#asn” ssaade/610°IsnuyIey MMM//:d11y /  SSAITRALISQON-[RI0JaWWOJUON-UOIINGLILY SUOWWO) aAeal)
7806025205T06E dpwl/2Z0z/38u|puey’|py//:diy / IND 8T9T LT-#0-2T0Z W (emo] p Ausismun) 1senb Joj perelsus


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Original from
UNIVERSITY OF MICHIGAN

pigitized by GOOQle

pu-ou-Ag-00#asn” ssaade/610°IsnuyIey MMM//:d11y /  SSAITRALISQON-[RI0JaWWOJUON-UOIINGLILY SUOWWO) aAeal)
7806025205T06E dpwl/2Z0z/38u|puey’|py//:diy / IND 8T9T LT-#0-2T0Z W (emo] p Ausismun) 1senb Joj perelsus


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Original from
UNIVERSITY OF MICHIGAN

pigitized by GOOQle

pu-ou-Ag-00#asn” ssaade/610°IsnuyIey MMM//:d11y /  SSAITRALISQON-[RI0JaWWOJUON-UOIINGLILY SUOWWO) aAeal)
7806025205T06E dpwl/2Z0z/38u|puey’|py//:diy / IND 8T9T LT-#0-2T0Z W (emo] p Ausismun) 1senb Joj perelsus


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

WE UNIVERSITY OF MICHIGAN

Original from
UNIVERSITY OF MICHIGAN

r*r»nnl(>

pu-ou-Ag-00#asn” ssaade/610°IsnuyIey MMM//:d11y /  SSAITRALISQON-[RI0JaWWOJUON-UOIINGLILY SUOWWO) aAeal)
7806025205T06E dpwl/2Z0z/38u|puey’|py//:diy / IND 8T9T LT-#0-2T0Z W (emo] p Ausismun) 1senb Joj perelsus


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

pu-ou-Ag-00#asn”ssa20e/B10 1sNINyIRY MMM//:d1IY /  SSAITBALISON-[BIJaWWOJUON-UOINGLIIY SUOWWO) dAlEeal)
¥806025205T06E dpWw/2Z0z/18ura|puey’|py//:dnny / 1N 8TOT /T-¥0-2T0Z W (emol p Ausisaun) 1ssnf uop pajessusd


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

Original from
UNIVERSITY OF MICHIGAN

pu-ou-Ag-00#asn”ssa20e/B10 1sNINyIRY MMM//:d1IY /  SSAITBALISON-[BIJaWWOJUON-UOINGLIIY SUOWWO) dAlEeal)
¥806025205T06E dpWw/2Z0z/18ura|puey’|py//:dnny / 1N 8TOT /T-¥0-2T0Z W (emol p Ausisaun) 1ssnf uop pajessusd


http://hdl.handle.net/2027/mdp.39015025209084
http://www.hathitrust.org/access_use%23cc-by-nc-nd

